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this number close 
our serial the subject 
Alternative and Trust Deposits. The 
decisions nine states have been 
given separately; but other 
state separate body de- 
cisions upon this particular subject 
number for separate classi- 
fication; hence the present Journal 
have published the decisions 
several the states, showing the 
general trend decisions elsewhere. 

The subject gifts trusts 
bank deposits one peculiar im. 
portance the officials all banks; 
savings banks are probably the ones 
more largely interested, such trans- 
actions are generally based upon funds 
which have been accumulated way 
savings, but commercial banks are 
also interested small degree, be- 
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ing frequently called upon issue 
certificates deposit payable 
either two parties, one the 
event the death the other, 
many other varied forms. While the 
broad underlying principle law 
that there must delivery con- 
stitute gift, and parting domin- 
ion and control the giver the 
time the gift, universally recog- 
nized, there is, nevertheless, much con- 
among the courts different 
states whether some particular act 
will will not satisfy this general 
requisite delivery, and small 
treatise upon this subject, embodying 
all the law and pointing out the mat- 
ters conflict, would doubtless 
work value many bankers. Sev- 
eral our readers have written the 
Journal our intention revise 
the series articles and publish 
the form treatise, and would 
inclined undertake the work 
were convinced there was 
cient general demand for such 
treatise. would, therefore, deem 
favor receive the views any 
our readers, who may beinterested, 
looking that end. 


Private Banks 


Public sentiment 
in Illinois. 


nois has recently been 
stirred the direction compel- 
ling private banks the state 
submit supervision their 
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affairs. bill has been introduced 
the legislature looking that end. 
The argument for supervision, espe- 
cially private banks large city 
such Chicago, set forth re- 
cent editorial Chicago Inter- 
Ocean follows: 


failure Edmond Palmer’s 
banks suggests the question whether 
all persons calling themselves bankers 
should not compelled submit 
The failure the legislature its at- 
tempt investigate Dowie's ‘Zion’ 
concern has led Representative Wil- 
liam Sullivan introduce bill 
bring private banks under state con- 
trol. The lack such the 
past has caused serious loss the 
public, and would seem that the 
legislature ought able find 
some way lessening such losses 
future. 

the laws now stand, 
any man can hang out sign and re- 
ceive deposits. may use his relig- 
ious, social, business racial 
tions induce people intrust him 
money. With that money 
practically what pleases 
asilong can manage meet de- 
mands for its return. may ut- 
terly insolvent for years, yet long 
can keep the public ignorance 
the fact can continue doing busi- 
liable punishment, but send 
the broken banker jail is, after all, 
poor consolation his deceived de- 
positors. They would better 
served such public supervision 
all branches the banking business 
would protect them from dishonest 
reckless banking. 

losses sustained the fail- 
ures private bankers fall chiefly 
upon the members the community 
least able protect themselves. The 
recent immigrant, ignorant the 
country’s language, falls easy 
victim his plausible countryman. 
Often comes from lands where all 
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banks are under state and 
naturally supposes that the sign 
means the same contro! here, 
Religious connections are util. 
ized obtain deposits. The private 
banker Washington street who 
failed some years ago, and brought 
loss and ruin hundreds, notorious. 
owed his deposits his 
prominence his church. Without 
any way reflecting upon hon. 
esty and intentions, safe say 
that were not the head re. 
ligious organization his bank would 
have few depositors. 

man offers himself the 
people large general trustee, and 
asks the use their money without 
security, save such afforded 
his reputation for honesty and the 
semi-public business. That 
man should permitted cover 
his transactions with the secrecy 
purely private affairs certainly not 
good business and ought not 
good law. 

there are many honest pri- 
vate bankers none will question, and 
they ought not fear having their 
honesty tested the state. for 
those who fear and resist such test, 
the sooner they are driven out the 
banking business the better. For the 
protection the public the 
ture should abolish the private bank 
putting all bankers under state 
supervision.” 


Upon the general merits the ques- 
tion ofcompulsory private bank super- 
vision, muchcan said both sides. 
matter fact, there are, believe, 
less number failures private 
banks, which are under 
vision, than there are state and 
national banks, which are officially 
examined that say, the 
tion failures unsupervised pri- 
vate banks much less than 
vised state and national banks. When 
national state bank fails there 


generally howl the newspapers 
about the directors not doing their 
duty, the examiners being negli- 
gent. When private bank fails, then 
the public outery because lack 
supervision. But banks, both 
supervised and unsupervised, fail, the 
real cause lies deeper than the matter 
supervision; lies the honesty 
and the managers. This 
defective, official supervision will 
not prevent the bank failing. Private 
banks, whose owners have their en- 
tire fortunes stake, are many 
respects just safe for the public, 
even without supervision, incorpo- 
rated institutions where the liability 
the owners has statutory limit. 


Competency Questions the compe- 
who are cashiers stockholders 
banks, take the notarial acknowl- 
edgments mortgages the institu- 
tions with which they are connected, 
come before the courts with consider- 
able frequency. Speaking generally, 
cashier and has proprietary inter- 
est stockholder partner, his 
competency has been recognized 
the courts; the other hand, where 
has such proprietary interest, 
deemed incompetent. This inde- 
pendent statutory enactments 
which regulate the matter several 
the states, and also does not hold 
good universally the absence 
but indicates merely the 
trend judicial opinion. 

this number publish deci- 
sion the Supreme Court Iowa 
which deals with peculiar question 


EDITORIAL. 155 


this connection. The cashier 
bank who, notary, took the ac- 
knowledgment mortgage run- 
ning the bank, had proprietary 
interest the institution, and was 
not, therefore, incompetent for that 
reason; but appeared that the 
cashier was creditor the man 
who was executing the mortgage 
the bank, and that the loan from the 
bank was desired the mortgagor 
that might, with it, pay his in- 
dividual debt the cashier. The 
court considers the question thor- 
oughly, and finally reaches the con- 
clusion that the notary was not dis- 
qualified reason his being 
creditor the mortgagor whose debt 
the mortgage proceeds were intended 
satisfy. This was not such.an in- 
terest the transaction, the court 
holds, would render the notary in- 
competent. 


Certificate Deposit. 


Whether certifi- 
cate deposit 
negotiable often matter vital 
moment the purchaser such 
the usual form, are generally held ne- 
gotiable; but sometimes peculiar 
clauses certificates render the ques- 
which non-negotiable subject 
equities and defenses various kinds 
which the bank may have against 
the payee, but some states, where 
certificate deposit other in- 
strument for the payment money 
action the indorsee. 

The Supreme Court Maine have 
recently passed upon one the forms 
certificate common use, which 
was assailed the score non-ne- 
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gotiability. The issuing bank at- 
tempted throw indorsee one 
its certificates out court upon 
that ground. The certificate ques- 
tion provided that was 
payee return this certificate 
properly and further pro- 
vided for three per cent. 
per annum deposit six months 
The bank claimed that because the 
certificate was payable “current 
was not payable money 
and hence was not negotiable. This 
has been point conflict among 
different courts throughout the coun- 
try. The Supreme Court Maine 
holds that provision for payment 
does not affect 
negotiability. second contention 
was that the interest clause rendered 
the amount payment uncertain 
and made the certificate non-nego- 
tiable. The Court denies this con- 
tention, holding that payment 
demanded any time within six 
months the amount payable cer- 
tain, namely, the face the certifi- 
cate, and payment not demand- 
until after six months, the amount 
payable equally certain, namely, 
the face the certificate and inter- 
est the time payment. 

Lastly was claimed that the cer- 
tificate was because 
the condition payment ‘‘on re- 
turn this certificate properly in- 
But the court holds that 
such clause creates such con- 
tingency payment affects 
its negotiability. The language used 
expresses more than the law im- 
plies the duty the holder the 
absence any such stipulation. 

There nothing, therefore, such 
form certificate, according 
the Supreme Court Maine, take 
out the category negotiable 
instruments. 


Pennsylvania Certifi- Everywhere else 
Pennsylvania certificates deposit 
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the usual form (where the question 
negotiability does not depend upon 
the construction peculiar clauses) 
are regarded negotiable instru. 
ments, possessing the qualities 
promissory notes; but Pennsylvania 
alone, exercising its sovereign right 
thinking pleases about such 
matters, judicially holds that certifi- 
cate deposit, although containing 
negotiable words, has none the in- 
cidents negotiable promissory 
note. When bank trust company 
Pennsylvania, therefore, issues 
certificate deposit which due 
course trade comes into possession 
bank some other state the 
question arises, and considerable 
importance the foreign bank, 
whether has any collectible claim 
thereon against the issuing bank, 
pecially the latter has some matter 
defense against the payee. Foreign 
banks such cases need give them- 
selves concern. The Pennsylvania 
courts may obstinate they 
like the matter, but they cannot 
clog the negotiability bank certifi- 
cates deposit the hands for- 
eign holders. All that the latter have 
federal courts; therein certificates 
deposit, issued banks Pennsyl- 
vania well elsewhere, are held 
negotiable instruments and enforce- 
able such. Only statute Penn- 
sylvania can make them otherwise. 
the absence such statute, the 
federal courts will decide according 
the principles general commer- 
cial law, and not accordance with 
the peculiar idiosyncrasies Pennsyl- 
vania state courts. interesting 
decision this the United 
States Circuit Court for the western 
district Pennsylvania will found 
this number. Incidentally, also, 
held that trust company Penn- 
sylvania which issues certificate 
deposit the usual form cannot raise 
the point that it, trust company, 
had power issue the 
cate, denial its liability there- 
on. 
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Kansas Bank 
Stock Liens. 


The Supreme Court 
Kansas render impor- 
tant decision concerning the right 
banks that state lien upon 
the shares stock those holders 
who are indebted the bank. 

There are this country two op- 
posing policies bank legislation 
this matter stock liens. some 
states, and under the National bank 
act, liens bank upon its stock 
for the holder’s indebtedness it, 
are prohibited statute; other 
states, the contrary, such liens 
are expressly provided statute. 

The Kansas law makers, framing 
the Kansas banking law, evidently 
determined that they would not al- 
low the state suffer for lack 
so, with more zeal than wisdom, 
they incorporated the banking law 
both the prohibitory lien provision, 
which found some states, and 
the permissive lien provision, found 
others, That say, section 
417 provides that bank shall 
“make any loans discounts the 
security the shares its own cap- 
ital and this provision, which 
similar that the national 
banking act, standing itself, 
interpreted prohibiting bank 
acquiring lien upon the stock 
its debtors. But the other hand, 
turning section 458, provid- 
that “no transfer stock shall 
valid against bank long 
the registered holder thereof shall 
liable principal debtor, surety 
otherwise the bank for any debt 
which shall due and 
Standing alone, this section, seen, 
clearly provides the bank’s right 
lien. 
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What then the result these con- 
flicting provisions? they nullify 
each other, can they reconciled 
any way? 

The Supreme court 
clares that these provisions, being in- 
cluded the same act, should rec- 
onciled and possible both given 
force and effect. Thecourt state that 
its view absolute prohibition 
liens bank stock was not within 
the legislative intention and thinks. 
there room for the operation 
both sections. accordingly recon- 
ciles them follows: 

“Considered together, they mean 
that bank prohibited from making 
loan discount the first instance 
the security its own stock and 
that shall not thereafter become 
purchaser the holder loans 
stock unless shall become necessary 
prevent loss upon debt previous- 
result this: That while the officers 
the bank could not accept stock 
specific security for loan dis- 
count when the debt was first con- 
tracted, they might afterwards accept 
the stock security the debt had 
been previously contracted good 

the case before the court, full re- 
port which published this num- 
ber, loans had been made Kan- 
sas bank one its stockholders 
and the testimony justified the con- 
clusion that the loan was not made 
upon the faith the stock spe- 
cific security, but was based rather 
the personal credit the stockholder. 
result the bank held entitled 
lien upon the stock owned 
such stockholder for the indebtedness 
owing him the bank, and 
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has the right refuse transfer the 
stock assignee the stockhold- 
until the indebtedness paid. 


Private Bank the decision the 
Dakota Tobin McKinney, which 
publish this number, there 
another reminder retiring partners 
banking firms, where the business 
their successors under 
the same name, the necessity 
seeing that all depositors and 
other creditors the old concern 
have personal notice the dissolu- 
tion. Otherwise, upon newly created 
debts the bank any its old 
depositors creditors, which sub- 
sequent failure the successors are un- 
able meet, the retired partners, 
their estates, may called re- 
spond. The facts the decided case 


are sufficient illustrate our point. 
and conducted private bank 
and issued certificates deposit 


which were paid. and dis- 
solved, and continued the business 
under the same name. had per- 
sonal notice the dissolution, and 
thereafter took out new certificate 
deposit. failed, and could not 
pay it. called forth from his 
seclusion and compelled make the 
certificate good. 

The law about the same all over 
the country, that retired partner 
liable for debts created his suc- 
creditors who have had 
dealings with the old firm and have 
not been notified the dissolution 
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change partnership members. 
The retiring members are the ones 
vitally interested, and they should 
always see that sufficient legal notice 
given. 


that the initial 
taken last Fall the American 
Bankers’ Association for the estab- 
lishment Institute Bank 
Clerks, appropriating $10,000 for the 
first year much thereof might 
found necessary, and empowering 
the Committee Education 
ahead with the project, have been fol- 
lowed actual consummation, and 
that such institute has been or- 
ganized and now entering upon its 
practical educational work. The 
name given the enterprise the 
American Institute Bank Clerks 
and publishelsewhere the full pros- 
pectus circular which has been is- 
sued, which shows the general plan 
upon which proceeding and the 
scope and comprehensiveness the 
educational work which being un- 
dertaken. Hereafter bank clerk 
can complain any lack attain- 
able educational facilities suited 
his special needs. The system edu- 
cation now established will fully meet 
his wants; only remains for him 
his part. has the desire and 
ambition for education which will 
fit him become good banker, well 
qualified all that pertains the 
banking profession, now within 
his reach, 
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THE NEGOTIABLE INSTRUMENTS LAW. 


COURSE STUDY 


THE 


enacted New York, the Nego- 
tiable Instruments Law divided into nineteen 
articles follows: 

General Provisions (Sections 1—17) 


Negotiable Instruments: Form 
pretation 

Consideration (50—55) 

Negotiation 

Liabilities parties (110—119) 

Presentment for payment (130—148) 

Discharge (200—206) 

10. Bills exchange 

11. Acceptance (220—230) 

Presentment for acceptance (240—248) 

13. Protest (260—268) 

14. Acceptance for honor 

15. Payment for honor (300—306) 

16. Bills set 

17. Promissory notes and checks (320— 325) 

18. Notes given for patent rights 

19. Laws repealed; When takes effect (340— 

The provisions the law naturally fall under 
four general classifications. 

General Provisions. 

Negotiable Instruments General. 

Bills Exchange. 

Promissory Notes and Checks. 

The text the law the same all the 
States (with some slight exceptions which will 
noted) but the numbering the sections, 
and some states the articles,is not uniform. 
There is, however, the same continuity ar- 
ticles and text, except that some instances 
“General Provisions” follow, instead precede, 
the remainder the act. following this 
course study with reference the New York 
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ENACTED NEW YORK, CONNECTICUT, COLORADO, FLORIDA, VIRGINIA, MARYLAND, MAS- 
SACHUSETTS, WASHINGTON, OREGON, NORTH CAROLINA, UTAH, TENNESSEE, WISCON- 
SIN, NORTH DAKOTA, RHODE ISLAND AND THE DISTRICT COLUMBIA, 


Embracing special reference to the changes thereby wrought in the former law of the 
subject in all the above states—Commenced in June 18y9 number, 


act, above outlined, the reader each state 
can apply the same the law his own state. 


GENERAL. 
ARTICLE LIABILITIES PARTIES, 


Having heretofore considered those 
provisions the Negotiable Instru- 
ments Law which relate the form 
and interpretation negotiable in- 
struments, their consideration, nego- 
tiation, and rights the holder, 
come next that branch the law 
which provides the liabilities the 
various parties whose names appear 
thereon. These parties maker, 
drawer, acceptor indorser—are re- 
sponsible for payment the payee 
holder according the various 
engagements which, defined the 
act, they have undertaken fulfil 
placing their names upon and deliver- 
ing the instrument. And first, con- 
cerning the liability the maker: 

maker negotiable instrument 
making engages that will pay 
according its tenor; and admits 


the existence the payee and 
capacity indorse. 


Let attempt illustrate this 
section the form actual transac- 
tions. John Smith makes his nego- 
tiable promissory note, promising 
pay the order William Jones one 
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hundred dollars, one month after 
date, which note delivers Wil- 
liam Jones. When the month up, 
Smith must pay the $100 Jones, 
providing the latter has given value 
for the note; and, whether not 
Jones has given value Smith there- 
for, Jones has indorsed over 
third person for value, before matu- 
rity, Smith must pay the $100 the 
holder the end the month, for 
will pay according its tenor.” 

Smith, making the note, further 
the existence the payee 
and his then capacity 
What does this mean? 

will first take the admission 
capacity. Suppose Jones luna- 
tic, infant, otherwise inca- 
pacitated make legal contract, 
but, nevertheless, actually indorses 
the note and comes the hands 
some person who, barring any ques- 
tion payee’s incapacity, would 
otherwise have enforceable title 
the instrument. This person makes 
demand upon Smith for the $100 
maturity. Smith must pay. can- 
not refuse the ground the inca- 
pacity the payee indorse, for 
making the note payable Jones 
has admitted his capacity, and cannot 
call into question against holder 
due course. 

Then, concerning the maker’s ad- 
mission the existence the payee, 
let suppose this case: There 
such person existence Jones, but 
some intermediary who claims 
represent Jones proposed trans- 
action between Smith and Jones, 
makes Smith believe that there is, 
and Smith thereupon makes his note 
Jones’ favor, without value other 


than prospective, which delivers 
the intermediary deliver Jones, 
But, Jones being non-existent, the 
termediary himself indorses 
Jones’ name and finds somebody who 
will cash the note. Can the holder 
for value recover the $100 from Smith 
the note, who, making it, 
mits the existence the payee?” 
not, what does the act mean when 
provides that the maker, making 
the instrument, admits the existence 
the Smith issued the 
note payable Jones, knowing there 
was such person Jones, then 
the holder could demand-payment 
upon instrument, for sec. 
tion 28, subdivision provides, 
have seen, that instrument 
payable the order ficti. 
tious non-existing person, and 
such fact was known the per- 
son making payable.” But 
the instrument not payable 
bearer, because Smith did not know 
that Jones was non-existing. Can 
the holder, then, although unable 
make title delivery, claim en- 
forceable title through indorse- 
ment which the maker estopped 
deny? Before the act, the weight 
decisions governing such case was 
the effect that the indorsement 
the intermediary, not being the one 
whom the maker promised in- 
tended pay, was forgery, and 
conveyed title; and not 
think the provision that the maker 
the existence the payee” 
was intended cover such case, 
change the law this respect. 
think that the holder the case sup- 
posed could not make Smith, the 
maker, pay it. 
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What force and effect, then, 
given the provision that the maker 
“admits the existence the 
for certainly must have application 
some cases where the payee’s real 
existence dispute. For answer, 
think its application those 
cases where the payee dealing under 
trade assumed name. illus- 
tration afforded thecase Jones 
Home Furnishing Co., App. 
Div. 103. promissory note was 
made payable the order the 
“National Publishing Company.” 
This was name assumed one 
Joshua Jones carrying his 
business. Jones indorsed the note 
this name himself individually, and 
then sued the maker thereon. The 
maker claimed that the note was 
made payable company that had 
existence, and therefore the instru- 
ment was fictitious, and that the 


indorsement was fictitious and spuri- 


ous, title passed the note. But 
thecourt held the maker was estopped 
from setting that the note was 
made payable fictitious payee. 
Then there are cases where one per- 
son assumes another’s name, and re- 
ceives instrument made payable 
him the assumed name. That 
say, one whose name reality 
Robinson, impersonates Jones, and 
note made payable Jones and 
delivered Robinson, thinking him 
Jones. this case, where Rob- 
inson has indorsed the name Jones 
the instrument and negotiated it, 
the courts have held that the indorse- 
ment, the precise party 
whom the maker intended make 
order payment, not forgery, and 
the holder has enforceable title. 
between this case and 
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the one where the note made pay- 
able Jones, non-existent, and de- 
livered intermediary deliver 
the supposed Jones, apparent. 
the intermediary indorses Jones, 
not indorsement the one 
whom payment intended there 
being such one existence— 
and the indorsement forgery. 
But where note made payable 
Jones, and delivered Robinson 
thinking him Jones, then Rob- 
inson the real payee whom the 
maker has mind receive the 
money, although falsely assumes 
the name Jones; hence his indorse- 
ment such name will transfer title. 

promissory note, instrument 
like character, there are two origi- 
nal parties its inception, maker 
and payee, and the language the 
obligation expressed the form 
promise pay, made the maker 
the payee his order. bill 
exchange, instrument partaking 
such nature, there are three original 
parties, drawer, drawee and payee, 
and the language consists order 
the drawer the drawee pay 
the payee, his order. When such 
instrument presented the drawee 
and accepted him, then the latter 
becomes acceptor, and the primary 
debtor upon the instrument, the 
maker promissory note. Section 
110, which have just considered, 
provides the liability the maker; 
section 111, which now come, 
the liability the drawer, and the 
following section, 112, the liability 
the acceptor. 


Sec.111. Liability Drawer.—The 
drawer drawing the instrument 
admits the existence the payee and 
his then capacity indorse, and en- 


in- 
ler 

ti. 


162 THE BANKING 


gages that due presentment the 
instrument will accepted and paid, 
both, according its tenor, and 
that bedishonored,and the neces- 
sary proceedings dishonor duly 
taken, will pay the amount there- 
the holder, any subse- 
quent indorser who may com- 
pelled pay it. But the drawer 
may insert the instrument ex- 
ress stipulation negativing limit- 
ing his own liability the holder. 


Taking this section detail, 
have already, under the last sec- 
tion, considered the nature 
port the admission the 
ence the payee and his then capac- 
ity Besides making this 
admission the commercial public, 
which will not permitted con- 
trovert their injury, engages 
due presentment, the instru- 
ment will accepted and paid, 
doth, according its tenor, and that 
dishonored, and the necessary 
proceedings dishonor duly 
taken, will pay the amount 
the holder any subsequent 
indorser who may compelled 
pay it. 

This engagement the drawer 
not expressed language 
body the instrument itself; 
engagement which the law fixes upon 
him because his drawing and deliv- 
ering the instrument; engagement 
the whatconstitutes due 
presentment provided elsewhere 
the act—the instrument will 
cepted and paid, Some in- 
struments not require acceptance, 
and the obligation, seems us, 
would better expressed provid- 
ing that the instrument paid, 
accepted and paid, according toits 
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but this unimportant 
defect. acceptance not according 
the tenor bill exchange,— 
i.e. qualified—and its effect the lia- 
bility the drawer will considered 
when reach sections 229 and 230 
act. Ifthe instrument paid, 
honored, and the necessary proceed- 
ings dishonor duly 
these proceedings are provided else- 
where the act—then the drawer 
further engages that will pay the 
amount thereof (of the instrument)to 
the holder any subsequent 
ser who may compelled pay 

thus seen that the draweris, 
first, only contingently liable pay 
the instrument, the event the 
drawee dishonors upon due present- 
ment, and the event dishonor 
followed the necessary proceed- 
ings, such protest, notice dis- 
honor, both, preserve his liabil- 
ity. This done, his obligation be- 
comes absolute one pay the 
amount the instrument the 
holder, any subsequent indor- 
ser who has first been compelled 
pay it. 

will observed that the act does 
not express terms provide the lia- 
bility the drawer pay the notar- 
ial protest fees, where protest 
either necessary simply 
provides his engagement pay the 
amount the dishonored instrument. 
But, presumably, the protest, where 
necessary authorized, mucha 
part the instrument, make 
the fees protest part the obliga- 
tion; and ail events, equally with 
the legal rate interest, the general 
law attaches obligation therefor. 
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This engagement the drawer 
pay, the event dishonor, has 
been said, not expressed the in- 
strument itself, but imposed upon 
him the law under which draws 
and delivers the instrument. But the 
Negotiable Instruments Law, 
express terms therein, negative 
limit his liability, the instrument 
section 111 provides: thedraw- 
may insert theinstrument ex- 
press stipulation negativing limit- 
ing his own liability the 
Clauses this nature are 
purport, i.e. waiving some proceeding 
which the drawer entitled, 
such presentment notice dis- 
honor, thereby making 
more absolute from the inception 
the instrument. 


Sec. 112. Liability Acceptor.— 
The acceptor accepting the instru- 
ment engages that will pay ac- 
cording the tenor his accept- 
ance; and admits: 

The existence the drawer, the 
genuineness his signature, and his 
capacity and authority draw the 
instrument; and 

The existence the payee and 
his then capacity indorse. 


When instrument has been ac- 
cepted the drawee, the acceptor 
engages that will pay accord- 
ing the tenor his acceptance. 
His engagement now analogous 
the engagement the maker. 
The maker engages pay the in- 
strument has made according 
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its tenor, and the acceptor likewise 
engages pay the instrument 
has accepted according the tenor 
his acceptance. Laterin the Act 
will come provisions the 
kinds acceptance, whether general 
qualified, and the effect, upon the 
liability the drawer indorser, 
drawee qualifying his accept- 
ance, that terms varying 
the effect the bill drawn. But 
far the acceptor concerned, 
his engagement liability 
ing the tenor his acceptance, 
whether accordance with the 
tenor the instrument originally 
drawn, not. 

Beyond this engagement the ac- 
ceptor pay, admits (1)the exist- 
ence thedrawer, the genuineness 
his signature, and his capacity and 
authority draw the instrument 
and (2) the existence the payee and 
his then capacity indorse. 

have already expressed the opin- 
ion that the provisions the Negoti- 
able Instruments Law that the maker 
the existence the 
and that the drawer the ex- 
istence the were not in- 
tended cover cases where there was 
non existent payee, unknown the 
maker drawer, that the latter 
through forged indorsement 
the name such non-existent payee, 
from alleging that the indorsement 
was forgery and not title convey- 
ing—basing this opinion the weight 
authority before the Act the ef- 
fect that the maker drawer was 
non.liable such case, and upon the 
presumption that change the 
law was intended, and finding appli- 
cation for such provision cases 
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payees, non-existent reason 
assumed names, and the like. The 
same opinion holds with reference 
the provision that the acceptor ad- 
mits the existence the payee. 

But now have the further pro- 
vision admission the acceptor 
the the drawer, the 
genuineness his signature, and his 
capacity and authority draw the 

this instance, could suppose 
non-existent fictitious drawer, 
unknown the drawee non- 
existent fictitious, the drawee, ac- 
cepting the instrument, would doubt- 
less liable thereon providing there 
was holder for value the instru- 
ment, and the payee was not non- 
existent, well the drawer. The 
principle liability the acceptor 
upon instrument bearing ficti- 
tious drawer, unknown him 
non-existent, different from that 
applicable where the payee non- 
existent, and that fact unknown. 
rests upon the same basis, lia- 
bility upon accepting bill bearing 
the forged signature the drawer. 
The rule merchant this 
well known. quote from 
one the cases: drawee 
bill exchange presumed know 
the handwriting hiscorrespondent; 
and accepts pays bill the 
hands bona fide holder, which 
the name has been forged, 
the act, and can 
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neither repudiate the acceptance nor 
recover the The same 
sons which make acceptor liable 
bona fide holder where 
takes the signature existing 
person, which supposes genuine, 
apply where his mistake the ex- 
istence the drawer—in both cases 
the bona fide holder relies upon the 
acceptance, which vouches for the ex- 
istence and genuineness the preced- 
ing signature. 

Construing, then, the provision that 
the acceptor admits the existence 
the drawer, the genuineness his 
signature, and his capacity and au- 
thority draw the instrument, the 
acceptor cannot deny holder 
due course that there drawer, 
although one named; that the 
signature forgery; that 
the drawer had capacity draw 
the instrument, where in- 
fant, lunatic, otherwise legally in- 
capacitated; that the drawer 
had authority from him draw 
the instrument, as, for example, the 
drawee had funds the drawer, 
and the drawing upon him was un- 
warranted, and the acceptance mis- 
take. 

Having briefly treated the respective 
liabilities incurred makers, 
ers and acceptors negotiable in- 
struments, will, the next num- 
ber, take the provisions defining 
indorser, and providing the liabil- 
ity irregular and general indorsers. 
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BANKS WARRANTORS BILLS LADING. 


The decision the supreme court 
Iowa which publish this num- 
ber the first specific declaration 
American supreme court oppo- 
sition the new and revolutionary 
doctrine that bank which purchases 
negotiable draft with bill lading 
attached warrantor the goods 
and liable return the amount col- 
lected from the drawee the event 
the goods are defective. 
originated Texas, and has recently 
been followed the supremecourt 
North Carolina the case Fitch 
the general principle commercial 
law that after good faith purchaser 
negotiable draft with bill lad- 
ing attached has obtained accept- 
ance payment thereof irom 
signee entirely unaffected any 
equity originally existing between the 
consignee and the seller the goods; 
and were this doctrine universally 
would not only destroy the 
value bill lading security for 
draft, but would make this class 
security something perilous touch, 
the purchaser the draft would 
under constant liability 
ages for its amount account 
some breach warranty, made 
his assignor, which had 
knowledge. the Banking Law 
Journal for November, 1898, and 
February, 1899, discussed this 
matter fully and showed how wrong 
such doctrine was general 
ciples and how dangerous was for 
banks conduct the business pur- 
chasing discounting bills lading 


under such conditions, for they could 
never sure but that their security 
might ultimately undergo change 
nature and transformed into lia- 
bility. Many would the cases 
where, after they had lost all means 
recourse upon their assignor, for 
reimbursement, they would com- 
pelled refund money the drawee 
draft, from whom had been 
collected, because some subsequent- 
discovered breach warranty 
the seller the goods. 

But while this absolutely 
wrong principle, the fact that 
two Southern states have judicially 
established it, and their decisions af- 
ford precedents which must not 
too readily ignored banking prac- 
tice, the theory that they are ab- 
surd and contrary correct princi- 
ples. the case the man jail 
who responded his lawyer’s con- 
solatory utterance, ‘‘My dear sir, 
positively they can’t put you jail; 
there absolutely legal ground 
for saying, But sir, you seem 
overlook the fact that 
here, bankers must becareful about 
proceeding with the purchase drafts 
with bill lading security the 
theory that there absolutely 
principle law upon which they can 
held liable warrantor the 
goods, when matter fact, 
rightly wrongly, there are some 
courts throughout the country, espe- 
cially courts inferior jurisdiction, 
which will take these two Southern 
decisions precedents and decide 
accordance with their doctrines. 
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view this condition affairs 
fortunate for the commercial 
world that authoritative tri- 
bunal the Supreme Court 
should this early day, case in- 
volving the identical transaction 
passed upon the Texas and North 
Carolina courts, vindicate correct 
commercial principles and pronounce, 
unqualifiedly, its disagreement with 
the doctrine the courts those two 
states, thus establishing contrary 
precedent accompanying its decisions 
furthermore, with opinion which 
reason its clearness and force, 
unanswerable. There are several 
cases, pending the lower courts 
other states, involving the same ques- 
tion, and the opinion the Supreme 
Court Iowa will now, doubtless, 
have weighty influence the deter- 
mination these cases. Judging 
from the number controversies 
which have lately arisen involving the 


March 14, 1900, the gold stand- 
ard law passed Congress went into 
effect. that time the gross gold 
the Treasury amounted $416,218,- 
209. 

March 14, 1901, the gross gold 
the Treasury had reached the enor- 
mous sum $482,913,023, break- 
ing all records that date. The in- 
crease the gold holdings the de- 
partment the year, therefore, has 
been $66,694,814. The prospect 
that the gold holdings will continue 
increase the rate probably 
$5,000,000 month until the new 
revenue law goes into effect. The 
amendments this law will reduce 
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liabilities banks warrantors 
hills lading, the Texas and North 
Carolina cases have been prolific the 
production litigated ving 
questions this nature. Until these 
decisions were rendered, nobody sup- 
posed there was any 
the part bank return 
money collected from drawee, 
afterwards found out that the 
goods covered the bill lading 
were not contract, and 
drawee thought taking such 
claim liability against collecting 
bank, into court; but since those de- 
cisions, claims liability drawees 
against banks, warrantors, are 
continually arising. The advent 


the decision the Supreme Court 
Iowa, will, doubtless, puta new com- 
plexion upon the matter as, think, 
will more readily followed than 
those the two states named. 
will, therefore, heartily welcomed 
the commercial world. 


the Treasury receipts about 
000 year, but Treasurer Koberts 
thinks that this will serve only 
check the growth the gold hold- 
ings. does not believe that the 
decrease the receipts will diminish 
the amount gross gold. The only 
thing that likely this, for 
long time tocome, will theevent 
that the Secretary the Treasury 
decides purchase bonds place 
the sinking fund. The price bonds, 
however, still too high justify 
this purchase, and the consequence 
that the Treasury will continue for 
long time have its vaults overflow- 
ing with gold coin and bullion. 
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THE AMERICAN INSTITUTE BANK CLERKS. 


the last annual convention the 
American Bankers’ Association held 
Richmond, Va., October 00, 
the committee education the As- 
sociation reported favorably upon the 
stitute Bank Clerks for the 
tion bank clerks the United 
States. The Association thereupon 
adopted resolution that the Exec- 
utive Council authorize the Commit- 
tee Education organize such 
institute, appropriating amount 
necessary operate the institute for 
the first year not exceeding $10,000. 

pursuance such authorization 
the American Institute Bank Clerks 
has been duly organized and now 
entering upon its practical educa- 
tional work. have received from 
Mr. Kittredge, the secretary, 
the following prospectus, which 
publish entire, matter interest 
many our readers: 


OBJECTS AND PURPOSES 
THE INSTITUTE. 


(Extract from the Constitution.) 

unite fraternally and socially 
through local chapters others, all 
those engaged different localities 
tend become connected with it, 
either officers banks, trust com- 
panies savings banks, bank- 
ers, clerks banks, trust com- 
panies, savings banks banking 
houses, who desire improve them- 
selves devoting portion their 
time the study the matters 
connected with the banking business. 

specially train all who be- 
come associated with the Institute 


those branches practical educa- 
tion which have direct bearing 
upon the business banking. 

originate and circulate liter- 
ature relating the practice and 
science banking and business 

afford those: associated 
with the institute the advantages 
lectures upon business methods, the 
principles banking, the science 
finance, applied economics, com- 
merce, accounts and other subjects 
practical value them. 

conduct for the benefit 
those associated with the institute 
Correspondence School Banking, 
under the charge competent fac- 
ulty. 

bank clerks and others associated 
with the institute with respect 
their technical qualifications, and 
issue certificates setting forth the re- 
sults such examinations. 

INSTITUTE CHAPTERS. 


The constitution the American 
Institute Bank Clerks provides 
that local Chapters may estab- 
lished wherever there are enough 
bank clerks desiring such association 
for mutual improvement warrant 
it. Every member the chapter be- 
comes associate the institute. 
The chapters will chartered. 

Each chapter permitted make 
its own and administer its 
own affairs any way chooses, 
long they not conflict with 
the constitution the institute. 
model set by-laws has been pre- 
pared and will forwarded any 
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one desiring examine the same, 
upon application the secretary, 
Pine street, New York. 

The chapters, under the general su- 
pervision the officers the insti- 
tute, will conduct lecture courses, en- 
gage debates and discussions, 
maintain reading circles, and 
various other things educational 
character and calculated enter- 
taining while also valuable. 


PRACTICAL EDUCATION FOR 
BANK CLERKS. 


The educational opportunities af- 
forded the American Institute 
Bank Clerks include the following: 

Association Local Chapters, 
chartered the institute, for 
the purpose lectures, bates, 
reading circles, investigations spe- 
cial subjects, entertainments, social 
intercourse, etc. The members 
local chapters become associates 
the institute. All chapter work will 
under the supervision the 
the institute. 

The Bulletin the American Insti- 
tute Bank Clerks, periodical 
(free from all advertising) through 
which much the instruction and 
chapter work will conducted. 
will answer the practical questions 
proposed associates and students. 
will also present outlines read- 
ing courses, suggestions subjects 
for debates discussion chapter 
meetings, reports university and 
other lectures banking topics, spe- 
cial articles eminent financiers and 
economic writers, examination ques- 
tions, announcements and the general 
news the institute and local chap- 
ters. The Bulletin will issued 
semi-monthly. 
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Correspondence Instruction vari- 
ous branches organized and ar- 
ranged make the deficien- 
cies primary education, while also 
rounding out and completing the 
equipment for practical work. The 
courses, more particularly described 
upon another page, are graded 
meet the requirements all, from 
the clerk who needs help 
manship, spelling and grammar, 
those who are position 
take commercial law and 

The charges have been graded 
pay for what does nor get 
does not want. The right 
tion conceded all. Furthermore, 
the prices have been fixed upon 
unprecedentedly low scale, and are 
within the reach all. The terms 
have been arranged enable 
the student pay goes along, 
Time unlimited all the courses. 
One clerk may occupy three months 
given course, and another year 
the same work. The cost the 
same both. Certificates will is- 
sued—not the basis time spent 
study—but the light the 
actual advancement made. student 
may entered for more than one 
course the same time. 

The Faculty the American In- 
stitute Bank Clerks now course 
selection includes educators and 
financiers established reputation 
and acknowledged ability. There 
will professors banking and 
finance, bank practice, theoretical 
accounting, commercial law, mathe- 
matics, English literature, political 
economy, history, rhetoric, double- 
entry bookkeeping, geography and 


English grammar, shorthand, type- 
writing and penmanship. 

Under the supervision the Fac- 
ulty, there will instructors 
practical banking, bank arithmetic, 
double-entry bookkeeping, composi- 
tion correspondence, 
shorthand, typewriting, commercial 
law, government, finance, political 
economy, geography, history, Eng- 
lish grammar, spelling and penman- 
ship. 


CORRESPONDENCE SCHOOL 
BANKING. 


Banking complex subject. The 
practical equipment banker com- 
prises everything there or- 
dinary education, and addition, 
various matters that are special 
his requirements. meet the needs 
bank clerks, therefore, neces- 
sary furnish that which will en- 
able them supply the defects 
their elementary education, 
carry themselves forward 
their chosen calling. The Corres- 
pondence School Banking has been 
organized broad and compre- 
hensive way, but wholly along prac- 
tical lines, and adapted supply 
whatever the individual may demand. 
The courses study will ultimately 
embrace everything that can 
advantage the average clerk 
qualifying himself for the 
sponsibilities banking. the out- 
set they will embody lessons, exam- 
inations, and certificates improve- 
ment and proficiency the follow- 


ing: 

Penmanship. 
Spelling. 

English Grammar. 
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Composition and Rhetoric. 

Business Correspondence. 

Shorthand. 

Typewriting. 

Commercial Geography. 

Financial and Commercial His- 
tory. 

10. Bank Arithmetic. 

11. Double Entry Bookkeeping. 

12. Bank Bookkeeping. 

13. Practical Banking. 

14. Commercial Law. 

15. Government. 

16. Practical Finance. 


circular, more than mere 
courses cover can offered. All 
them are divested non-essentials 
and every one has been arranged 
meet the ascertained wants the em- 
ployees banks and kindred insti- 
tutions. 

Penmanship.— Directions for self- 
instruction, methods practice, ma- 
terials, positions, principles letter 
formation, small letters, capital let- 
ters, graded lessons. 

Spelling.— Spelling rules and il- 
lustrations, familiar words, words 
similar meaning, words opposite 
meaning, words agreeing sound, 
words liable confounded, names 
states and territories, common ab- 
breviations. 

English Grammar.—Definitions, 
sentence building, parts speech, 
punctuation, capitalization, analysis 
sentences, parts speech 
vided, common errors pointed out. 

Composition and 
Practical drill the preparation 
various documents connected with 
banking and general business, inclu- 
ding the following: Business letters, 
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report committee, set resolu- 
tions, report investigation, 
short account business meeting 
for publication, address advocat- 
ing business financial measure, 
company association, annual re- 
port bank business concern. 

Business Correspondence.—Let- 
ter Definitions, materials, 
parts letter, folding, inserting, 
sealing, addressing the envelope, gen- 
eral style, choice words, letters for 
different purposes. 

Letter Copying—Presses and their 
adjuncts, carbon duplicates, roller 
copiers, indexing. 

Opening the Mail—Recording con- 
tents, disposition contents, tele- 
grams and cablegrams, cypher mes- 
sages, circulars and advertisements. 

Letter Filing—Choice systems, 
the alphabetical plan, the numerical 
plan, the plan, horizon- 
tal files, vertical files, transfers, de- 
stroying accumulations, 
tion, auxiliary indexes. 

Shorthand principles, 
nomenclature, phonetics, the alpha- 
bet, group signs, contractions, word 
signs, dictation exercises, correspond- 
ence, paper and pencil expedients, 
speed practice, phrasing, special 

scribed and classified, keyboards il- 
lustrated and explained, choosing 
good machine, caring for machine, 
tables and cabinets, paper, carbon, 
ribbons, style typewritten work, 
legal forms, the eye method using 
keyboard, the touch method, speed 
practice, taking dictation the 
machine. 

Commercial Geography.—Devel- 


opment earth forms, distribution 
natural wealth, channels trade 
and commerce, history their devel- 
opment and decadence, 
pects, modern routes domestic and 
foreign commerce, oceans, lakes, riv- 
ers, canals, railways, climatic influ- 
ences, political encouragements and 
barriers. 

Financial and Commercial 
tory.— Important events the 
world’s history bearing directly upon 
finance, commerce and industrial de- 
velopment—the business history 
the United States, England, France, 
Germany, etc., with brief attention 
their leading industries, history 
inventions and arts which have 
influenced economic activities. 

10. Bank Arithmetic.—The funda- 
mental principles the science 
numbers with special attention given 
fractions and decimals, and prac- 
ticalillustrations their uses, United 
States money, denominate numbers, 
percentage, commission, brokerage, 
interest, discount, partial payments, 
domestic and foreign exchange, equa- 
tion payments, averaging accounts, 
metric system. 

11. Double Entry Bookkeeping.— 
The principles debit and credit, 
bookkeeping terms defined, posting 
mediums, books original entry, 
forms the ledger, opening set 
books, closing set books, the 
profit and loss statement, the bal- 
ance sheet, adaptations special re- 
quirements, the day book, the sales 
book, the cash book, the journal, 
the notes receivable book, the notes 
payable book, modern substitutes 
for these original types, practical ex- 
ercises ruling blanks and forms, 
classification accounts, the trial 
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balance with consideration its 
uses and abuses, inventorying. 

12. Bank ac- 
counts, statements condition, the 
profit and loss statement, individual 
ledgers, balance books, 
ets, checks, certificates deposit, 
receiving teller, paying teller, runner 
messenger, clearing-house items, 
collection department, loan depart- 
ment, stocks and bonds, foreign ex- 
change. 

13. Practical Banking.—What 
bank is, kinds banks, banks de- 
posit, banks issue, savings banks, 
trust companies, building and loan 
associations, organizations banks, 
state laws, national law, special 
charters, administration banks, 
departments, officers, duties offic- 
ers and employees, bank accounting, 
distinction between accounting and 
bookkeeping, the object view, 
adapting the scheme the end, 
money, checks, drafts, notes, collat- 
eral, reserves, surplus, dividends, 
bank examinations. 

Commercial Law. Underlying 
principles business law, common 
and statutory law governing con- 
tracts, agencies and partnerships, 
corporations, how formed, how gov- 
erned leading features corporation 
law the various states, personal 
property and real estate, rights and 
duties parties commercial paper, 
bills, checks, drafts, notes, duties 
administrators, executors, guardians, 
trustees, assignees, receivers, etc., 
legal forms. 

15. Government. —Civil government 
the United States, historical survey 
the several different political peri 
ods from the financial and commer- 
cial point view, the relationship 
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government business interests, 
evolution government from the 
primitive condition mankind, how 
and why governments rise and fall, 
limitations the power and duties 
the state. 

16. Practical Finance.— Money, cred- 
it, banking exchanges, coinage, cur- 
rency, loans the United States and 
other countries from the viewpoint 
the investor, government revenues 
and disbursements, debts, taxation, 
financial and economic legislation, 
theories finance. 


ASSOCIATES, STUDENTS AND 


Those who avail themselves the 
advantages the American Institute 
Bank Clerks will three general 
classes, follows: 

those who are 
members local chapters. 

Students—meaning those who are 
taking one more 
ence courses study. 

those who 
are subscribers the Bulletin the 
American Institute Bank Clerks. 

Associates and students are required 
good moral character, and 
directly indirectly connected with 
banking institutions. They are re- 
quired subscribers the Bulle- 
tin because contributes very 
important degree the work upon 
which they engage. 

Associates may may not 
students. 

Students may may not asso- 
ciates. 

Subscriptions the Bulletin will 
received from those who are neither 
associates nor students. 


] 
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Students may register for one 
more the courses study. Several 
courses may taken simultaneously 
desired. 

The student’s fitness pursue the 
course selected will determined 
chance this examination reveals the 
need work more elementary 
officially advised the fact, but there 
will compulsion. 

Acertificate proficiency will 
case issued save only when the final 
examination shows that the student 
fairly entitled it. Those who 
fail the final examination will 
urged over the study course 
again. The time unlimited, and 


there extra charge for review. 


Each student will requested 
complete least one section his 
work every three months, but will 
welcome more time re- 
quires it. the other hand, may 
proceed rapidly his industry 
and self denial make possible. 

The course study all the 
branches will sectionalized, and 
the examination questions arranged 
accordingly. The several sections 
each course will forwarded one 
time, the preceding sections are 
mastered. 

the occasion each examina- 
tion the student will invited file 
therewith such specimens and exhibits 
are appropriate. 


FEES AND DUES. 


The schedule fees and dues has 
been devised with view meeting 


LAW JOURNAL, 


every requirement and every 
tion purse. 

Registration Fee—In every 
course (time unlimited), $1; always 
payable advance. 

Courses Study— Preliminary ex. 
amination, all necessary lesson pa- 
pers, progressive examinations, final 
examination and award certificate 
improvement and proficiency (time 
unlimited), follows: 

Penmanship, spelling, Eng- 
lish grammar, each $4.00 
Composition and rhetoric, 
business correspondence, 
shorthand, typewriting, 
commercial geography, 
financial his- 
tory, bank arithmetic, 
Double entry bookkeeping, 
bank bookkeeping, 
practical banking. com- 
finance, each 20.00 

Payable quarterly installments, 
advance. Those who pay full 
advance may omit the registra- 
tion fee. 

Subscriptions the Bulletin—To 
any address the United States, 
Canada Mexico (foreign subscrib- 
ers other than those Canada and 
Mexico pay extra postage) payable 

The paper will stopped the 
expiration the term subscrip- 
tion. 

Remit post-office express or- 
der, exchange New York, the 
order the American Institute 
Bank Clerks. Currency and postage 
stamps unregistered mail will 
the sender’s risk. 
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BANK EMPLOYEES. 


The American Institute Bank 
Clerks has provided this comprehen- 
sive plan education, and offers 
the rank and file bank em- 
ployees nominal expenditure 
their time and money. for them 
make use its The 
trustees are convinced that large 
majority American bank clerks 
will disposed avail themselves 
some the courses study of- 
the matter properly pre- 
sented them for attention. 

Those who desire pursue sys- 
tematic course reading and not at- 
tempt master either the required 
courses study, will find what they 
want the bulletin, conducted 
the Faculty and published the in- 
stitute. 

Nearly every banker, young old, 
realizes some deficiencies his techni- 
general education. All such 
can find among the courses study 
provided opportunity repair 
their defects and round out their at- 
tainments. 

the credit bank clerks gener- 
ally must said that very few 
need any urging the matter self- 
improvement. Without aid 
gestion they many places or- 
ganized local associations which have 
been material benefit the mem- 
bership increasing their technical 
knowledge and broadening and ele- 
vating their professional spirit. 

suggested bank officers and 
employees that they consider the 
plan and ambition the institute 
and select one their number 
enter into correspondence with the 
Secretary with the view organiz- 
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ing local chapter and availing 
such courses study 
may best meet their requirements. 

The institute desires cultivate 
its broad and fertile field rapidly. 
and thoroughly possible. 

The Bulletin, the firstissue which 
now preparation, will begin the 
active educational work the insti- 
tute the lines herein set forth. 

All who require additional inform- 
ation are cordially invited corres- 
pond with the Secretary, Pine 
Street, New York. 


TRUSTEES. 


William Cornwell, Buffalo, 
President City National Bank. 

Robert Lowry, Atlanta, Ga. Pres- 
ident Lowry National Bank. 

Harvey Hollister, Grand Rapids, 
Mich. Cashier Old National Bank. 

Finley, Pittsburg, Pa. Presi- 
dent Fifth National Bank. 

George Orde, Chicago, Cash- 
ier Northern Trust Co. Bank. 

James Cannon, New York, 
Vice-President Fourth National Bank. 

Anderson, St. Paul, Minn. 
Cashier St. Paul National Bank. 

Harry Burrage, Boston, Mass. 
Vice-president Eliot National Bank. 

Thompson, New York, N.Y. 
Cashier Seaboard National Bank. 


OFFICERS. 

Wiliiam Cornwell, President, 319 
Main Street, Buffalo, 

James Cannon, Treasurer, 
Nassau Street, New York, 

Kittredge, Secretary, Pine 
Street, New York, 

The main office is: Lancashire Bdg., 
Pine Street, New York. 
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THE PAYMENT ALTERNATIVE AND TRUST 


SYNOPSIS INTRODUCTION, 


the owner sum money, often deposits same savings commercial bank, 

trust for B,” and B,” and either survivor,” A,” orin 
other forms this nature. 

A’s MOTIVE intention doing may likes own and control 
his money while lives, and may put the deposit this form receive more interest, where, 
under the bank’s rules, already has deposit the interest drawing limit his own name; 
evade tax law otherwise conceal his true financial condition; may design that the 
deposit remain his, long lives, and his death shall go, virtue the terms 
which payable, thus attempting make his bank account serve the purpose 
avoiding formality executing such instrument, and the expenses probate; or, more 
rarely, mey intend out-and-out gift to, creation trust for, taking eftect immediately, 
once partang with individual whatever control afterwards exercises, any, 
being subjecit rights, and pursuance any rights reserved when giving the 

BANKER’S DILEMMA the payment such deposits often presented. Generally 
the bank called upon for payment after death, sometimes before. A’s estate often 
makes rival demand. many cases, the bank willinterplead A’s estate withholding 
payment until the court determines which has title; but sometimes the bank, thinking author- 
ized the terms the deposit, will pay the money upon death, and thereafter, many 
cases, willlearn its cost, the result lawsuit, that title remained estate, and that 
will have pay the money over again; other cases, finding that the payment was rightful. 
few states, statute protects the bank where deposit has been made trust for 
permitting, any case falling within its provisions, the event death, 
the ultimate right tothe money then being matter for settlement between the rival claimants out- 
side the bank. 

THE GUIDING PRINCIPLES law upon which the right such deposits, and the question 
who their payment, must determined —whether has, has not, made gift 
to, created trust for, B—are briefly these: gift perfected deliverv; trust created 
declaration. Neither can made take effect the future; the delivery, declaration, and 
passing title from must immediate, deposit with the intent and instruc- 
tion that shall his long lives, and when dies, shall paid remains A’s, 
and upon his death belongs his estate, and notto determining whether gift has been 
trust created (1) A’s intent must ascertained; then has intended (2) has the 
intent been consummated the delivery declaration required law?—intent without 
consummation, amounting nothing. The form the deposit one factor determining this,but 
the chief and controlling factors every case the facts and circumstances surrounding the 
transaction deposit: addition the form deposit, what has said the bank officials 
others; what has done with the deposit book certificate deposit; financial con- 
dition; any facts carrying accounts other forms; the relationsof and and and 
others; short, all A’s acts, statements, and surrounding circumstances throwing light upon 
the question intended and consummated gift trust the time deposit, the reverse. 

The courts different states are not entirely uniform their views what facts are 
trust for B,” and the form deposit absolutely the only evidence the case, will presumed 
that intended create trust for the time deposit, and the form deposit alone will 
sufficient declaration trust; that the intent will consummated, and presumptive trust 
created, entitling who has claimed the deposit after A’s death, payment, asagainst A’s estate. 
Massachusetts, the contrary, such mere form deposit alone, without more, insufficient 
create trust, and A’s estate has title. But, generally other facts are present, and the 
question There also uniformity between different states what facts are 
sufficient constitute delivery; the effect given various other facts, sets 
fact, connected with the deposit transaction 

THE VARIED FACTS each particular case affording the final test and light for guidance 
whether has, has not, madea gift created trust for entitling the latter payment 
deposit carried alternative trust form, our purpose here review, for the informa- 
tion bankers, the decided cases the different states, upon this subject, bringing out partic- 
ularly the controlling facts each case, upon which the title and right payment one the 
other adverse claimant has been determined, For greater practical utility, the decisions each 
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state are published separately. 
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Their perusal bankers will, many instances, believed, 


inculcate greater caution the payment such deposits according the mere terms, form, 
which the same may payable, and lead greater respect being paid circum- 
which may, many instances, lead the result that what apparently 
B’s, belongs, truth, the estate who may have never done what, law, was sufficient 


divest himself 


OTHER STATES. 


have heretofore given the de- 
cisions the following nine states, 
involving gifts trusts bank de- 
posits: 

New York. 

II. Massachusetts. 
Maryland. 

IV. Maine. 

Pennsylvania. 
VI. Connecticut. 
VII. Rhode Island. 

VIII. New Hampshire. 
IX. Vermont. 


each these states the decisions 
have been numerous and have been 
published separately, successive 
numbers the Journal, beginning 
with the issue June, 1900, the de- 
cisions each state taking the 
whole the space allotted the 
subject any single number. But 
none the other states the Union 
find any numerous body 
decisions involving gifts trusts 
bank deposits. There may one, 
two possibly three decided cases 
this kind single state, but 
that the extent. far the de- 
cided cases are indication the 
prevalence such forms gift, they 
have heretofore, will seen, been 
confined largely the Northeastern 
and some the Middle states—in 
other words, the earlier settled 
portions the country, where the 
accumulations wealth the form 
savings deposits the masses, 
have first been evidenced. the 
states the south, the middle west, 


and the far west, such decisions are 
commencing appear, but the law 
governing such transactions has not, 
yet, had the judicial development 
that found the nine states 
above named. many, the underly- 
ing principles the law gifts, 
inter vivos and causa mortis, and 
trusts, have been given application 
cases where the subject the gift has 
been land, promissory notes, 
insurance policies, actual money, 
some other form property, but 
the cases which the subject the 
gift deposit money bank, 
which the depositor has attempted 
give placing the name an- 
other, his name trust for an- 
other, any other the variety 
forms which have already 
had illustration, are comparatively 
rare, speaking with reference any 
single state other than those already 
Such cases will doubtless 
arise the future with more frequen- 
cy, and then, the body judicial law 
which have heretofore 
involving minute variety forms 
gift bank deposits will afford 
valuable light, precedents upon 
the same class transactions. 

shall, therefore, conclude this 
series bringing synopsis 
the decisions upon the subject 
the remaining states. 

NEW JERSEY. 
AND WIFE, EITHER. 
Schick Grote, Eq. 352. 


husband deposited his money 
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savings bank the following 
name: 
for Savings, account 

The husband had already deposited 
there, the same occasion, much 
the bank would receive his 
name. drew the interest the 
deposit himself. There was proof 
delivery, and the only evidence 
gift was declaration his 
wife, when she was scolding him 
about drawing out and spending his 
money, that would have nothing 
more with the deposit. 

controversy, after the death 
the husband, whether the 
money belonged the wife, the 
husband’s estate, 

Held: The form the account 
which the deposit was made, not 
evidence gift the wife, nor 
connection with the other evi- 
dence the case sufficient estab- 
gift, the donor must part with the 
possession of, and the dominion over, 
the property, this case, the hus- 
band retained control over the prop- 
erty the time his death. 


ORALLY GIVING 
Cook Lum, Law, 373. 


deposited from time time with 
certain sums money. had 
voucher for such deposits, but had 
her possession strip paper con- 
taining column figures made 
the sum total which correspond- 
with the aggregate such de- 
posits. With the exception date 
there was writing the paper. 
gave orally these moneys, 
and delivered the slip paper. 

action after A’s death, 


against her for the 
moneys, 

Held: The attempted gift was in. 
valid, because the subject was 
not legally delivered. 

make the gift valid the transfer 


have been such that, 


tion with the donative intention, 
completely stripped the donor 
his dominion the thing given. 
Applying this test, the attempted do- 
nation cannot sustained. The 
donor parted with nothing that was 
essential her own dominion over 
the moneys question. After she 
had transferred the slip paper, her 
dominion over her deposits remained 
intact. The paper was not vouch- 
the receipt the moneys, 
they could have been collected with- 
out its production, nor was nec 
essary suit for their recovery. 
The delivery insignificant 
paper this cannot operate legal- 
ize the transaction question. 


DELIVERING KEY BOX. 


Fidelity Title Deposit Co., 


her deathbed delivered her 
sister, the key box, saying: 

give you the box and all con- 

The box was another room 
the house, locked closet, the key 
which was possession the 
mother and with whom 
lived. lived elsewhere, and during 
A’s life made noattempt take pos- 
session the box. 

Held: There was such delivery 
securities contained the box 
essential valid donatio causa 
mortis 
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OHIO. 
DELIVERING DEPOSIT BOOK 
Polley Hicks, Ohio St. 218. 

Morgan Polley had deposit the 
Cleveland Savings Bank. few days 
before his death delivered the 
book Elizabeth Hicks, accom- 
panying the delivery with the de- 
claration that gave her the book 
and the money represented her 
property, being his intention 
make absolute gift the book 
and money her. time 
was ill the malady which 
died, and was conscious ap- 
proaching death. His apparent mo- 
tive making the gift was that 
tween him and Elizabeth Hicks, 
and she was constant her care 
him during his illness. She accepted 
the gift when was made, received 
the bank book, and retained posses- 
sion until after Morgan Polley’s 
death, when, without her consent, 
his administrators obtained posses- 
sion it, and drew the money. 
action Elizabeth Hicks 
against the administrators, 

deposit book issued savings 
bank containing entries deposits 
the credit the donor, with the 
intention give the donee the depos- 
its represented the book, and ac- 
companied with appropriate words 
gift, sufficient delivery con- 
stitute valid gift such deposits, 
without assignment transfer 
writing. 

The court said: question 
whether there can valid gift in- 
ter vivos causa mortis, chose 
action its delivery the donee 
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without assignment writing the 
donor. are not aware any re- 
ported decision this court which 
the question has been considered. 
Elsewhere such gifts are sustained 
the great weight authority, 
and almost with unanimity.” 


INDIANA. 


Devol Dye, 123 Ind. 321. 


William Devol had tin box 
which kept private drawer 
the vault bank. Shortly be- 
fore his death, entrusted the keys 
his box and private drawer the 
cashier the bank whose custody 
they remained until after Devol’s 
death Three days before his death, 
clared the cashier that had al- 
ways beeen his purpose give his 
cousin, Dye, $5,000, and that 
had put $2,000 gold bag and 
marked the name the latter upon 
it, and left the the 
vault (the bag mark was found 
after his death the tin box); 
then directed the cashier 
the bank and count out $3,000 more 
gold coin and put sack 
and mark the other sack was 
marked. then directed that, 
case his death, the sacks should 
delivered the cashier Dye. 
Upon being informed the cashier 
that his directions counting out 
the gold coin and marking the sack 
had been carried out expressed his 
approval. 

controversy between theestate 
Devol and Dye over the $5,000, 

Held: The facts found show 
valid delivery the cashier for the 
use the donee, and the delivery 
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was made view impending 
death. gift causa mortis was con- 
summated. 

The court said: “It clearly appears 
that the sacks containing the gold 
were delivered the cashier the 
bank for the use the intended 
donee. Each parcel money con- 
tained, written upon it, what ef- 
fect amounted the declaration 
trust favor the donee. The 
money was carefully counted and 
placed packages, thus separating 
from all the other money and val- 
uables the donor. Upon each, ap- 
peared written declaration made 
by, the request of, the donor, 
indicating plainly language 
could, the intention the latter 
respect the title and ownership 
the property. The character the 
property was such that prudent 
person would have directed 
moval from the vault the bank. 
The donor had relinquished the key 
his private drawer and tin box 
the cashier the bank, thereby 
effectually surrendering, far 
could be, all dominion over the pro- 
perty, and affording the donee the 
means obtaining possession it. 

“Without pausing review the au- 
thorities, sufficient say that 
where property delivered third 
person for the use another, 
gift causa mortis, and its delivery 
accompanied written declara- 
tion clearly indicating that de- 
livered for the use, upon trust 
for intended donee, where 
deathbed delivery made the 
presence witnesses, who are disin- 
terested and called for the purpose, 
the intention the donor should not 
permitted fail bya narrow and 


ery corresponding with the condition 
the donor and the situation the 
property was actually made.” 


ILLINOIS. 
NAME 

Telford Patton, 144 611. 


May 1889, Samuel Telford 
deposited $2,600 his own money 
the First National Bank Spring- 
field, Mo., and received the following 


“First National Bank, 
Springfield, Mo., May 

Patton has deposited this 
bank $2,600 payable the order 
himself, current funds, return 
this certificate, one year after date, 
with per cent. interest for the time 
specified, and longer. 


Clements, Cashier. 


Telford died January 15, 1890, 
bachelor, aged 65. always re- 
tained the certificate his possession 
and was found among his effects 
after his death. never 
cated the bank officers any one 
else his intentions relation thereto. 
Patton named the certificate 
alady, years old, whom Telford 
had known from girlhood, and she 
had been the sole feminine object 
his attentions for many years, al- 
though engagement marriage 
existed between them. 
wrote her, however, about the 
certificate and she did not know 
its existence until after his death. 

against the administrator Telford 
recover possession the certifi- 
cate, 
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Held: There was valid gift 
trust the certificate. 

The reasoning the court 
follows: 

The certificate deposit may 
considered either promissory 
note, the written evidence 
deposit, like bank pass book. 

Under decisions this court, such 
certificate promissory note for 
the payment money; and 
disposed way gift, there must 
actual delivery it. Although 
payable the order Patton, 
there was actual delivery 
her. 

essential gift inter vivos 
that the gift absolute and irrevoc- 
able, that the giver part with all 
and future dominion over the 
property given, that the gift into 
once and not some future 
time, that there delivery the 
thing given the donee, that there 
put out the power the giverto 
repossess himself the thing given. 
The delivery must made with in- 
tent vest title the donee. The 
delivery may third person for 
the benefit the donee, instead 
being made directly the donee him- 
self. has been held some cases 
that, where there has been delivery 
trustee for the benefit the 
donee, without the knowledge the 
latter, acceptance the donee pre- 
sumed, the gift being beneficial 
him. 

While there was actual delivery 
the certificate, claimed be- 
half the donee that Telford deliv- 
ered the money the bank trus- 
tee for her, and that the certificate 
was the mere evidence deposit 
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her favor. But there was special 
deposit money, Devol Dye, 
123 Ind. 321. The money deposited 
was mixed with the funds the bank 
which became debtor and executed 
its note for much borrowed money 
and interest thereon. cannot 
said, such case, that the borrow- 
holds the money loaned him 
trust for the lender, for the trans- 
feree the note given the lender. 

the absence proof declara- 
tions made Telford the 
and his intentions, cannot said 
that was ever wholly divested 
control and dominion over the depos- 
it, long the certificate remained 
his possession. The bank did not 
have the signature Patton 
and did not know who Patton 
was, but did know that Telford made 
the deposit and had reason sup- 
pose (so far the proof shows) that 
may not have been merely calling 
himself another name, using 
another name, for some private pur- 
pose his own. 

there was gift the bank 
agent the donor for the purpose 
the donee, then there was pay- 
ment delivery before Telford’s 
death, the authority the bank was 
revoked the death, and the gift 
failed for want completion and de- 
livery. Where the delivery 
third person trustee for the donee 
and not agent for the donor, 
such delivery completes the gift and 
the death the donor will not re- 
voke it; but the circumstances must 
show full relinquishment domin- 
ion over the property the trustee, 
purposes the trust, and such 
full relinquishment not shown here. 


e 

1 


180 THE BANKING LAW JOURNAL. 


the certificate deposit re- 
garded mere voucher for the 
money deposited, higher grade 
evidence indebtedness than 
the ordinary bank-book, must still 
held that the gift this case was 
incomplete for want delivery, 
though there some contrariety 
among the decisions upon the subject 
bank pass-books. 

Where money deposited the 
name third person, but the de- 
posit book retained the deposit- 
his own possession without de- 
livery such third person, does the 
latter take title the deposit? Some 
authorities answer this question 
the negative, and others the 
ative. Where the answer the 
firmative, the proof must that 
gift was intended. The mere fact 
that deposit made the name 
third person, not conclusive 
valid gift. Insuchcase there must 
further evidence the depositor’s 
intention pass the title the 
money. some cases where the 
posit made the name the de. 
positor trustee for third person, 
the title has been held pass, not- 
withstanding there was nodelivery 
the the ground that the 
mode entering the deposit 
toa declaration trust favor 
the donec, and the retention the 
book was consistent with inten- 
tion make gift, inasmuch the 
legal title remained the depositor 
trustee, although the beneficial in- 
terest had passed the cestui que 
trust. 

the cases which hold that there may 
bea valid gift the fund deposited, 
where the deposit made name 


third party, although there has 
been delivery the pass-book, will 
show that they are distinguishable 
from the case bar; but the weight 
authority sustains the opposite 
view, namely, that where the deposit 
the name third person, and 
there delivery the bank-book, 
the title the fund does not pass 
such person the absence any de- 
claration trust, circumstances 
showing intention vest the 
title. 

Whether the instrument sought 
recovered this case regarded 
for bank deposit, the donee has 
failed establish gift thereof 
herself, for her benefit, the proof 
failing show either intent 
make gift, delivery the sub- 
ject the gift. 

The real question the case was 
whether not there was gift the 
donee. There was evidence, either 
from which the jury could warrant- 
finding the existence trust. 


MICHIGAN, 


DEPOSIT A’S MONEY PAY- 


Sav. Bank Look, Mich. 


the wife shortly before her 
death, had sum money 
trunk, and declared that her death 
and were have the money, and 
the survivor them was take it; 
but there was delivery the 
money before A’s death. Afterwards 
savings bank, payable either 
Bdied, and claimed the money 
survivor; the executor also 
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claimed it; also the administrator 
The bank refused pay any 
the claimants and brought bill 
interpleader. 

Held: Thebank took the proper ac- 
tion bringing bill interpleader, 
otherwise was subject three ac- 
tions the respective claimants, 
Notwithstanding the terms the 
was payable the bank 
was right refusing pay her. 
Ifthe bank paid any one the 
claimants, other litigation would 
might arise and the bank involved 
needless litigation. 

Further held, there was valid 
gift causa mortis, and the money be- 
longs the estate 


DEPOSITING B’S NAME. 
Peninsular Savings Bank Wineman, 
Sup. Ct. Mich., March 


Henry Wineman had deposit with 
the Peninsular Savings Bank $4,- 
467.16. March 12, 1896, 
rected the bank transfer that cred- 
itto his wife, Nancy Wineman, and 
this was done balancing his 
count and crediting that sum her. 
pass book was issued her name 
and delivered him and this re- 
tained the time his death. 
never afterwards had with 
the bank. March 31, 1897, 
made deposit $2,573.50, her 
credit Three checks were paid, two 
which Mrs. Wineman signed, and 
one was paid without her signature 
Wineman’s request, upon the state- 
ment that was inconvenient ob- 
This was for only $50. All 
were written the cashier Mr. 
Wineman’s request. Mrs. Wineman 
was not aware that money was de- 
posited the complainant’s bank 
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her credit, nor did she know that the 
pass book was issued her name un- 
tilabout year and half after her 
husband’s death. 

The bank filed bill interpleader 
for determination the ownership 
the deposit. 

The circuit court decreed that this 
money belonged the executors. 
Mrs. Wineman appealed, and the su- 
preme court affirmed the decree. 

Held: The substantial question 
the acts the parties amount 
gift the fund from Wineman 
his wife. determine this favor 
the widow, necessary find 
that was intended Mr. Wine- 
man gift, and this are un- 
able do. Laying out the case 
her testimony, which was inadmis- 
sible under the statute, cannot 
find such intention, unless are 
from the fact that opened 
account her name. opened 
other account for himself, but 
thereafter made least one deposit 
this account. Nothing indicates 
that his wife knew she had ac- 
count, unless the fact that she 
signed two checks, and these were 
apparently signed the request 
her husband, who himself caused the 
checks prepared, and took them 
her for signature, and used the pro- 
ceeds for his own purposes. She may 
not have known what she signed, 
she may have understood that the 
whole transaction was for her hus- 
band’s convenience. 

The case Howard’s 
Savings Bank, Vt. 597, might jus- 
tify decree for Mrs. Wineman, but 
think the weight authority 
opposed the applied. The 
Massachusetts and New York author 
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ities cited counsel, hold that 
mere deposit, the name another, 
unaccompanied acts declara- 
tions indicating intention do- 
nate the fund, not alone sufficient 
prove gift. 

See, also, Gardner Merritt, 
Md., 78. the latter case, and 
the case Blasdel Locke, N.H. 
243, relied the counsel for the 
widow, there were facts beyond the 
mere deposit the donor’s name 
from which the intention might 
inferred. 


O'Neil 106 Mich. 572. 


the owner certain notes and 
certificates deposit, enclosed the 
separate envelopes, together 
with bills sale thereof his child 
and grandchild, and indorsed upon 


the envelopes the names the re- 
spective beneficiaries. the time 
stated that should, during his 
life, collect the interest accruing 
the obligations, but that the princi- 
pal sum was upon his death 
the property the persons named 
and that the papers should then de- 
livered them. retained the in- 
struments during his lifetime, collect- 
ing the interest thereon accord- 
ance with the intentions 
but frequently declared that 
held the notes and certificates 
trust for such persons, and his 
death the papers set apart, ob- 
ligations equal value, were found 
intact. 

Held: trust was created for the 
parties named, which was enforce- 
able equity. The creation 
trust does not depend upon the use 
particular form words, but 
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may inferred from the facts and 
circumstances the case. 

order create trust the 
donor, however, there must 
act series acts, sufficient di- 


him the equitable ownership 


and vest such ownership the 

The donor may become for 
the donee, though retaining life use 
the trust fund. 

Where gift, otherwise complete, 
beneficial the donee, accept- 
ance will implied. 

would seem the rule 
Michigan that the execution 
instrument which, delivered, would 
operate transfer title pro- 
perty, with intention effectuate 
such purpose, operates declara- 
tion trust, although the posses- 
sion such instrument retained 
the grantor. But however this 
may be, cannot said that the 
existence such instrument in- 
consistent with intention create 
the grantor, evidenced 
other acts, where appears that 
was not intended operate 
conveyance title until after 
full performance the trust. 


WISCONSIN. 
DELIVERING CERTIFICATE 
DEPOSIT 
Crook First Nat. Bank Baraboo, 
Wis. 31. 

national bank Wisconsin gave 
one writing signed the 
cashier, acknowledging the receipt 
from four bonds ‘‘to sold and 
the proceeds placed her credit 
also for collection $221 coupons.” 
Afterwards indorsed upon such re- 
ceipt order, signed her 
dressed the cashier: let 
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nephew, have the amount this 
After the death present- 
the certificate indorsed and re- 
ceived payment from the bank. 
against the bank, 

Held: The receipt was the 
certificate deposit, and its 
delivery,so indorsed,to with the in- 
tention giving him the fund due 
from the bank, operated 
gift such fund 


MISSOURI. 


A’S CHECK B’S FAVOR. 
Walter Ford, Mo. 195. 

May 12, 1875, David Walter re- 
quested one Ford fill fourchecks 
the State National Bank for $1,000 
each, payable, one Catherine Si- 
grist, one Durham, one Louisa 
Gicke and one Ed. Walter. These 
checks were then signed Walter 
and delivered Ford with directions 
him deliver them the par- 
ties whose favor they were respect- 
ively drawn, he, Walter, should die, 
but recovered return the 
checks him. Ford held the checks 
until the death Walter which oc. 
curred the 21st May, nine days 
after the checks were made, and then 
delivered them the payees thereof, 
who drew the money them the 
bank. 

action the heirs Walter 
against Ford, administrator Wal- 
ter, compel him account for the 
$4,000 the estate, 

Held: The question were these 
checks valid gifts causa mortis? 
All the authorities agree that there 
must actual delivery the sub- 
ject the gift the donor. gift 
mortis only differs from gift 


inter vivos that defeasible 
reclamation, the contingency sur- 
vivorship, deliverance from peril. 
Was there delivery the subject 
the gift the payees the checks 
Walter his lifetime? His injunc- 
tions Ford were that they were 
not delivered unless the donor 
died, and were redelivered 
the donor recovered. Ford was 
the agent Walter and bound 
obey his instructions and doing 
could not have delivered the checks 
any one while Walter lived. 
they had been given Ford 
held for the payees all events, the 
authorities cited show that de- 
livery agent trustee the 
beneficiaries sufficient delivery 
would point, but that not 
this case. The checks were given 
Ford, not delivered the 
time but after his death. 
was the nature testament- 
ary disposition and possessed none 
the elements gift causa mortis. 

whether donatio causa mortis can 

Ford must account for the checks 


DELIVERING CERTIFICATE 
DEPOSIT. 


Dunn German-American Bank, 
109 Mo. go. 


held certificate deposit the 
German-American Bank St. Louis, 
order himself.A short time 
before his death without indorsing 
it, delivered the certificate deposit 
his brother for safekeeping, ac- 
should die, should see that chil- 
dren got the money. 

After A’s death, action 
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against the bank recover the 
money upon the certificate which 
pleaded, 

Held: There was not valid gift 
causa mortis. The question not 
only whether there has been deliv- 
ery, but also intent transfer the 
right property and possession. The 
alleged gift did not take effect 
executed and completed transfer 
the donee possession and title, 
either legal equitable, during the 
life the donor. Under the pro- 
visions our statute (Rev. Stat. 
1879, sec. 3984), there can 
doubt that the attempted disposition 
the property was void being 
erty. 


TRUSTEE FOR 


Mize Bates Co. Nat. Bank, 
App. 358. 


being the owner two certificates 
bank stock for six shares, surren- 
dered said certificates and had 
certificates issued instead, each for 
two shares stock, and favor 
himself, trustee, naming different 
one his three children 
aries each certificate, and held and 
retained these certificates until his 
death, some two years thereafter, 
without collecting the dividends, but 
intending deliver them some 
time the children. 

Held: The gift was complete and 
that had constituted himself 
trustee for the children. 


UNITED STATES EXPORTS. 


Exports from the United States con- 
tinue increase, and the fiscal year 
1901 seems destined not only break 
all records, but perhaps touch the bil- 
lion and half dollar line. For the 
twelve months ending with February 
the total $1,490,194,985, and for 
the eight months the fiscal year 
$1,015,185,374. Thus the record pre- 
sented the February statement 
the Treasury Bureau Statistics 
least suggests billion and half 
record for the fiscal year 1901, since 
the twelve months ending with Feb- 
ruary are less than$10,000,000 below 
that sum, and the eight months 
the fiscal year are $15,000,000 above 
the proportion which eight months 
the twelve included the fiscal year 
would called upon furnish 
$1,500,000,000 total. 

eight period the his- 
tory our export trade shows 
large total exports the eight 
months ending with February, 1901. 


The total exports during that period 
are, above indicated, 
against $919,473,471 the cor- 
responding months last year, and 
$602,666,873 eight months the 
fiscal year 1896, having thus increased 
more than per cent. 
years. 

The favorable balance trade, 
excess exports over imports, shows 
even greater increase, being $492,- 
224,904 for the eight months ending 
with February, against $364,219,897 
the same months the preceding 
fiscal year, and $61,472,040 eight 
months the fiscal year 1896. 
previous eight months period has 
shown large exports large 
excess exports over imports 
that ending with February, 1901, 
and twelve months period ending 
with February shows large ex- 
ports large excess exports 
over imports does that ending 
with February, 1901. 


the Bills Exchange Act 
1890 (53 Vict., 33, D), the English 
practice crossing cheques was 
formally recognized part the 
law Canada which was codified 
that enactment, and yet, prob- 
ably, neither prior to, nor since that 
statute, has the practice crossing 
cheques ever very generally prevailed 
Canada. 

may, therefore, worth while 
consider what are the advantages 
the practice, and what 
gained its adoption. 

the first place, may ob- 
served that the Bills Exchange 
exchange drawn bank, pay- 
able demand: 72. 

differs from ordinary bill 
exchange that rarely, ever, 
accepted the drawee except the 
act payment—unless the marking 
has, however, like 
ordinary bills exchange, all the in- 
cidents negotiable instrument, 
that, the absence any special in- 
dorsement, the holder for the time 
being presumed the rightful 
owner and entitled demand pay- 
ment the drawee. 

This though conve- 
nient some respects, proved 
experience somewhat disad- 
vantage others, that may en- 
able fraudulent wrongful holders 
the instrument obtain payment 
fraud the rightful owner. 


CROSSED CHEQUES. 


CROSSED CHEQUES. 


(From the Canada Law Journal) 


The practice crossing cheques 
seems have been introduced 
England with the view obviating 
this and means im- 
posing some restriction the fraud- 
ulent use cheques persons hav- 
ing right thereto. 

According Parke, B., the custom 
crossing cheques with the name 
bank originated the London 
Clearing House, and compara- 
tively recent date, andin 1852 wit- 
nesses were still living who were able 
recollect the commencement the 
practice. had originally nothing 
whatever with restraining the 
negotiability cheques, but appears 
have been done more matter 
convenience, and for the purpose 
showing what particular bank the 
check had been deposited, fa- 
cilitate the adjustment accounts 
the clearing house. afterwards be- 
came common practice cross 
cheques, which were not intended 
through the clearing house all, 
with the name banker, the 
words which the holder 
might add the name some hanking 
company; and where check was 
indorsed, bankers generally refused 
pay any oneexcept banker, and 
they paid person not bank- 
er, they considered that they did 
their peril, case the party 
whom the payment was made should 
afterwards proved not have 
been entitled receive it. The ob- 
ject being not secure payment 
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any particular banker, but simply 
banker, order that might 
more easily traced for whose use the 
money was received; and was not 
intended thereby restrict the cir- 
cheque, but merely compel the 
holder present througha quarter 
known respectability and credit. 
common law was held that the 
crossing was mere memorandum 
the face the cheque, and formed 
part the instrument itself and inno 
way altered its See Bellamy 
Majoribanks, Ex. 389. 

may remembered that when 
the practice crossing cheques or- 
iginated England clear- 
ing house, cheques were usually made 
payable bearer, order escape 
stamp duty—the Stamp Act, Geo. 
184, sched. part exempting 
only cheques that description from 
the duty; cheques payable order 
being liable the stamp duty. But 
cheques payable bearer were 
able get into the hands persons 
not entitled thereto, and the crossing 
the check was therefore designed 
protection the true owner 
the cheque, that case its loss 
able trace the person whom the 
cheque had been paid; and where 
banker, disregard the 
was deemed guilty negli- 
gence, and responsible the true 
owner should turn out that 
the person whom paid was 
not entitled. 

the case Bellamy Majori- 
banks, which reference has already 
been made, was held that although 
thecrossing was made thedrawer 
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the cheque, had restrictive effect 
upon the the 
ment, and had fact effect 
than made the holder. that 
case the drawer the cheque intend- 
that the cheque should paid 
over the Accountant General, and 
crossed the cheque with the words 
countant which words were 
struck out his solicitor, whom 
gave the cheque, and the solicitor 
substituted the name his own 
banker, with whom 
and whom was paid, the pro- 
ceeds being placed the credit 
the solicitor, who subsequently 
verted them his own use fraud 
the drawer the cheque; but 
was held that the bank which 
the cheque was drawn was justified 
paying the bank which 
the solicitor had crossed it. Under 
the Bills Exchange Act, however, 
the drawer the check specially 
crosses with the name bank, 
subsequent holder now lib- 
erty strike out such crossing 
substitute another, and where such 
prior crossing struck out an- 
other substituted, the bank which 
the check drawn refuse pay- 
ment: 78; and the crossing 
cheque now the statute made 
material part the instrument. 
the case cheque originally 
payable bearer, which has be- 
come general indorsement, 
some extent against payment 
wrongful holder, but not abso- 
lutely so. paid the bank 
which drawn otherwise than 
the bank which crossed, the 
paying bank becomes responsible 


the true owner the cheque for any 
loss may sustain reason such 
payment: (2); unless the 
time presentment does not ap- 
crossing which has been obliterated, 
and paid good faith and 
without negligence: (3). 

recent case attempt was 
made make bank responsible 
for payment crossed cheque un- 
der circumstances which would seem 
have justified the expectation that 
the crossing the cheque would 
have afforded protection, but did 
not. The case that Great West- 
ern Railway Co. London and 
County Bank (1899), 172; 

The facts were, that the drawers 
the check had been induced, 
misrepresentation, send cheque, 
for taxes claimed due, col- 
lector. They crossed the cheque gen- 
erally, and marked negoti- 
The collector took the cheque 
sional dealings and got cashed; 
this bank crossed itself, and 
subsequently presented the cheque 
the bank which was drawn 
and received payment. The drawers 
having found out that they had been 
deceived the collector, and that 
there were really taxes due, 
claimed recover the money from 
the bank which had cashed the 
cheque for the collector, but the court 
appeal affirmed the judge first 
instance holding that the latter 
bank was protected the section 
from which the Canadian 
Act taken, which provides that 
“when bank good faith and 
without negligence receives for cus- 
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tomer payment cheque crossed 
generally specially itself, and 
the customer has title de- 
fective title thereto, the bank shall 
not incur any liability the true 
owner the cheque reason only 
having received payment the 

From this case would seem that 
wrongful holder crossed 
cheque may take any bank 
with which has had any previous 
dealings, sufficient warrant find- 
ing that customer such 
bank, and can get that bank 
cash the cheque, the bank incurs 
liability inquire into the title 
the person who presents it; nor, 
after collecting it, any liability 
refund the proceeds the true own- 
er. mere stranger bringing 
cheque bank for collection, how- 
ever, has been held not 
customer” within the meaning 
section 81, the bank 
Matthews Williams (1894) 
210. 

addition crossing cheque, 
the statute also enables its negotia- 
bility restricted adding the 
takes cheque marked shall not 
have, and shall not capable giv- 
ing, better title the cheque than 
that which had the person from 
whom took These words are 
very general, and would seem ap- 
ply bankers well all other 
persons; recent decision the 
Court Appeal Great Western Ry. 
London and County Bank supra, 
that although the words “not ne- 
are cheque collected 
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bank for customer, they 
not prevent bank from getting the 
protection 81. that case the 
majority the Court Appeal 
viz.: (Smith and Romer, JJ.) held 
that the bank, after cashing 


cheque for Huggins, the collector, 


and subsequently presenting 
and collecting the proceeds, were 
acting for him, and therefore within 
Act), and that although they had 
cashed it, they had done not 
purchasers, but merely matter 
accommodation, 
waiving their right look Hug- 
gins case the cheque should have 
been dishonored. Williams, J., 
the other hand, appears intimate 
that cashing the cheque the bank 
became purchasers it, and the 
words “not prevented 
their acquiring any better title the 
cheque than Huggins had. 

dificult see how any other de- 
cision could have been arrived 
than that the majority the 
Court, without imposing insuper- 
able the way banks 
dealing all with checks marked 

Assume that customer bank 
deposits with cheque marked. 
passed his credit the ordi- 
nary course, and presented the 
bank for collection and paid. 
obvious that any further responsibil- 
ity the part the bank should 
held that such case the bank 
should only receive the check for col. 
lection and not give credit its 
customer therefor until actually 
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paid, such holding would not 
much practical benefit the true own. 
er, because questions the 
ful ownership such cheques not 
generally arise until after they have 
been presented and paid, and 
sought get the money back from 
some one—and while the bank which 
has received the money may well 
able refund, thecustomer for whom 
has received the money may 
quite unable so—no doubt the 
man who has been wrongfully de. 
prived his money would naturally 
prefer fasten liability the 
bank, rather than its customer, 
but the Bills Exchange Act clear- 
intended relieve banks from this 
liability when they act bona fide and 
without negligence. This was the 
conclusion arrived where bank 
received deposit crossed cheque, 
the depositor’s account being 
drawn, and the bank collected the 
cheque and applied part the pro- 
ceeds the liquidation the over- 
drawn account, and was held that 
the bank were entitled the protec- 
tion (s. the Can. Act): 
Clerke London and County Bank 

From the cases referred to, there- 
fore, will seen that the crossing 
tion against the payment 
wrongful holder; and may 
doubted whether affords much 
protection the rightful owner 


special indorsement. the case 
cheque payable bearer crossing 
owner trace whom whose 
benefit has been paid, order 
pursue such person for the recovery 
the money. 
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Department embraces all the newly decided cases importance bankers, bank coun- 
sel and bank directors. experiences they disclose are likewise worthy the careful 
attention and study the merchant, the depositor and the bank student seeking advancement. 


While the officers the state banks 
are prohibited from making loans 
counts stockholder the security 
stock the bank,and while the bank can- 
not thereafter become the purchaser 
holder loans such stock unless 
shall become necessary prevent loss 
upon debt previously contracted good 
faith, yet, stockholder has become li- 
able the bank principal, surety, 
otherwise debts not incurred such 
security, will entitled lien his 
stock for such debts are due and un- 
paid, and while such liability continues. 

The clause the banking statute, 
debt previously contracted good 
faith,” means loans and discounts honest- 
made the belief that they were safe 
investments for the bank, and were made 
without fraud, pretense, any purpose 
injure the bank. 

(Syllabus the court.) 


Error from district court, Lyon county; 
W.A Randolph, Judge. 

Action the Eureka Bank Eureka, 
and others, against Battey. Judg- 
ment for plaintiffs, and defendant brings 
error. Affirmed. 


The principal question 
presented for decision whether the Eu- 
Bank entitled upon the 
stock the bank, owned Wil- 


Further information regarding any case published herein, will furnished application. 


STOCK LIENS KANSAS BANKS. 


Loan Kansas Bank Stockholder Stock for Indebtedness— 
Banking Law Construed. 


Battey Eureka Bank Eureka, etal. Supreme Court Kansas, 
January 1901. 


liam Martindale,for owing 
him the bank. 

The Eureka Bank corporation or- 
ganized under the laws the state, with 
capital stock $50,000 divided into 
500 shares. William Martindale, who was 
the owner 298 these shares, was 
member its board directors, and its 
president. Edwin Tucker was cashier 
the bank, and the active management 
its affairs. 

July 30, 1898, Martindale applied 
Tucker for loan from the 
bank, which was given him his un- 
secured individual note. August 
1898, Martindale obtained second loan 
from the bank upon his individual note 
for $9,848. 

the same time Martindale was 
stockholder and managing officer the 
First National Bank Emporia, Kan., 
where resided, and besides held 
large investments lands and other pro- 
perty, and was generally regarded 
man wealth. November 16, 1898, 
the First National Bank Emporia failed 
and its property and business affairs 
passed into the hands receiver. 
agreement between the creditors and 
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Martindale, his property was turned over 
the federal court; but the agree- 
ment was stipulated that collateral se- 
curities liens upon the stock 
other property held any creditor 
November 16, 1898, were not dis- 
turbed, waived, any way affected 
the agreement. 

Battey was appointed trustee, and 
him Martindale and his wife joined 
deed trust which, among other things, 
conveyed 298 shares Eureka Bank 
stock, ‘‘subject lien Eureka Bank 
thereon for stockholder’s indebtedness 
the bank.” The trustee obtained pos- 
session the certificate stock for the 
298 shares the Eureka Bank, and de- 
manded the officers the bank that 
they transfer the same him such 
trustee; but the bank, claiming lien 
the stock for the indebtedness Martin- 
dale, refused make the transfer until 
the indebtedness was paid. 

The bank brought action against 
Martindale the notes heretofore de- 
scribed, well other obligations 
smaller amounts, and asked have his 
indebtedness enforced lien against 
the bank stock question. ‘The receiver 
the First National Bank Emporia 
and Battey, trustees, were made 
defendants, and order was asked re- 
quiring them surrender the Eureka 
bank the shares stock the bank 
which they had obtained from Martindale. 
Upon the testimony the bank recovereda 
judgment against Martindale for the 
amount his indebtedness it, and 
such indebtedness was held lien 
the bank stock which stood the 
books the name Martindale. 

The trustee challenges much the 
judgment gives the bank lien the 
the agreement under which the trustee 
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was appointed provided that liens bank 
stock should not deemed waived 
affected the agreement, and also 
the deed conveying his property Bat- 
tey, Martindale specially excepted liens 
the Eureka Bank the stock ques- 
Battey more than the deed 
trust conveyed tohim. wasnotan 
assignee bankruptcy under the gen- 
eral assignment laws, but was trustee 
express trust, and his right the Mar- 
tindale property was measured the 
terms the instrument which Martin- 
dale conveyed the property him. 
was take that property, convert into 
money, and apply among the creditors 
Martindale the Federal court might 
direct, the preliminary agreement 
and the deed trust had notice that 
liens the stock were claimed, and also 
that Martindale recognized the existence 
lien favor the Eureka Bank upon 
the stock question; and necessity 
the stock passed into his hands subject 
the rights and equities the bank. 
Without settling the question estop- 
pel asserted against Battey, pass 
the question the validity the lien as- 
serted the bank. ‘This question de- 
termined the provisions the bank 
act. one section provided that: 


bank shall deemed personal property, 
and shall transferred the books 
the bank such manner the by-laws 
thereof may direct; but transfer 
stock shall valid against bank long 
the registered holder thereof shall 
liable principal debtor, surety other- 
wise the bank for any debt which shall 
due and unpaid, nor such case 
shall any dividend, interest profit 
ities continue, but all such dividends, in- 
terests profit shall retained the 
bank and applied the discharge such 
liabilities; and stock shall trans- 
ferred the books any bank without 
the consent the board directors, 


( 
( 
{ 
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where the registered holder thereof 
debt the bank for any matured and un- 
paid obligation; and transfer stock 
shall made when the bank fail- 
ing condition when its capital im- 
paired. All transfers stock shall 
certified the bank commissioner imme- 
Gen Stat. 1899, 458. 


There was by-law the bank which 
expressly provided that the bank shall 
have first and prior lien upon the stock 
for debts due the bank the owners 
such stock. The statute already quoted 
independent the by-laws, clearly gives 
the bank lien upon the stock when the 
stockholder liable principal debtor, 
surety, otherwise the bank for any 
debt due and unpaid. indebted 
stockholder were transfer his stock 
free from any lien claim the bank, 
might result impairment the 
capital; and so, protect the capital and 
customers the bank, the 
created lien, and placed limitation 
the statute which prevents the stockholder 
fide purchaser while his liability the 
bank continues. The statute goes further 
than the giving lien the bank, 
prohibits payment the stockholder 
any dividend, interest, profit the 
stock while liable the bank for 
indebtedness any kind. The legislature 
Michigan passed statute containing 
provision almost identical with the one 
under consideration, and the supreme 
court that state held that created 
lien favor the bank against which 
bona fide purchaser the stock was not 
protected. Michigan Trust Co. State 
Bank Michigan, 111 Mich. 306; Citi- 
zens’ State Bank Monroeville Kala- 
mazoo Bank, Mich.313; Oakland 
County Sav. Bank State Bank Car- 
son City, 113 284. 

the section quoted stood alone, all 
would concede the existence the lien; 


LEGAL DECISIONS. 


191 


but the contention that another section 
the act necessarily denies lien the 
bank. provides that: 


“No bank shall employ its moneys, di- 
rectly indirectly, trade commerce, 
buying and selling goods, chattels, 
wares and merchandise, and shall not in- 
vest any its funds the stock any 
other bank corporation, nor make any 
loans discounts the security the 
shares its own capital stock, nor the 
purchaser holder any such shares 
unless such security purchase shall 
necessary prevent loss upon debt pre- 
viously contracted good faith; and 
stock purchased acquired shall, 
within six months the time its pur- 
private sale. After the expiration six 
months any such stock shall not con- 
sidered part the assets any 
bank; provided, that may hold and sell 
all kinds property which may come 
into its possession collateral security 
for loans any ordinary collection 
debts, the manner prescribed law; 
provided, further, that any goods chat- 
tels coming into the possession any 
bank aforesaid shall disposed 
soon possible: and shall not consid- 
ered part the bank’s assets after 
the expiration six months from the date 
acquiring same.” Gen. Stat. 1899, sec. 
417. 


This section, standing itself, might 
perhaps interpreted prohibiting 
bank acquiring lien upon the stock 
its debtors. somewhat similar provision 
the national banking act 1864 was 
viewed the supreme court the 
United States. Bank Lanier, Wall. 
369; Bullard Bank, Wall. 589. 

These decisions were made under 
act which did not expressly give lien, 
the national banking act 1863, which 
gave bank lien the stock its 
debtors, was modified the act 1864, 
and place the lien provided the 
former act there was substituted the pro- 
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hibition against bank making loan 
the shares its own capital stock. 
was remarked Bank Lanier, supra: 
“Congress evidently intended, leaving 
out the act 1864 the 36th section 
the act 1863, relieve the holders 


bank shares from the restrictions imposed 


that section, The policy the sub- 
ject was changed, and the directors 
banking associations were, effect, no- 
tified that thereafter they must deal with 
their shareholders they dealt with other 
people.” The striking out the section 
giving lien, and the substitution the 
prohibitory provision, clearly evidenced 
the intention congress, and hence by- 
laws banks attempting create liens 
stock were held conflict with 
the act, and therefore void. 

Our statute presents very different 
‘aspect. has been seen, expressly 
gives lien the stock indebted 
stockholder, and another the 


act, passed the same time, declares 
that bank cannot ‘‘make any loans 
discounts the security the shares 


its own capital unless 
such security shall neces- 
sary prevent loss upon adebt previous- 
contracted good faith.” What, then, 
was the legislative purpose regard 
creating liens the capital stock 
banks? These provisions, being included 
the same act, should reconciled, 
and, possible, both given force and ef- 
fect. view, absolute prohibi- 
tion liens bank stock was not with- 
the legislative intention, and, further 
that there room for the operation 
both sections. Considered together, they 
mean that bank from mak- 
ing loan discount the first instance 
the security its own stock, and that 
shall not thereafter become the pur- 
chaser the holder loans un- 
less shall become necessary prevent 
loss upon debt previously contracted 
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good faith. would result this: that 
while the officers the bank could not 
accept stock specific security for 
loan discount when the debt was first 
contracted, they might afterwards accept 
the stock security the debt had been 
previously contracted good faith. 

This provision, will observed, 
mainly admonition the officers, and 
the leading purpose was prevent bank 
from using its money trade com- 
merce, buying selling merchandise, 
the purchase stock other banks 
corporations, dealing its own 
stuck; and the only penalty provided 
the section that such stock, when se- 
cured it, shall not considered 
part the assets the bank after the ex- 
piration months. will noted 
that there nothing the statute itself 
which renders security taken the offi- 
cers bank violation the pro- 
vision unenforceable. And when the sec- 
tion considered connection with the 
other one, which absolutely gives the 
lien, furnishes strong reasons for the 
application the doctrine that contract 
made contrary such statute not 
unenforceable the absence declar- 
ation the statute itself prohibiting its 
enforcement. The national banking act 
forbids the loaning money national 
banks upon mortgages upon real estate, 
but has been held that,where such loan 
was made, the mortgage was good and en- 
forceable, notwithstanding the violation 
this provision; that the disregard 
the prohibitory clause did not vitiate the 
security taken for the loan, but only laid 
the bank taking open proceedings 
the instance the government. Bank 
Matthews, U.S. 621; Bank Whitney, 
103 99; Bank Townsend, 139 
67. 

Union Gold Co. Rocky 
Mountain Nat. Bank, U.S. 640, the 
company was sued the bank for money 
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which was loaned it, and they set 
bar that the loan was made 
tion the banking law, because ex- 
ceeded one-tenth the bank’s paid-up 
capital stock; but the court held that the 
violation the prohibition did not affect 
the validity the loan, and that the vio- 
lation could only questioned the 
government. Thompson Bank, 146 
240, the bank certified check for 
acustomer who did not have deposit 
meet the check, and received therefor 
bonds collateral security. This was 
violation the banking law, and the right 
the bank hold its lien the bonds 
was contested because the violation. 
The court held that the bank could hold 
the bonds notwithstanding the certifica- 
tion was made contravention the act 
congress, and its decision said: 
“Moreover, has been held repeatedly 
this court that, where the provisions 
the national banking act prohibited cer- 
tain acts the banks their officers 
without imposing any penalties forfeit- 
ures applicable particular transactions 
which have been executed, their validity 
can only questioned the United 
States, and not private parties.’ 

If, however, should disregard the 
absence prohibition the statute it- 
self prohibiting the enforcement se- 
curity taken violation the act, and 
should accept the view the plaintiff 
error, would unable grant him 
the relief which asks. the section 
expressly authorizing lien re- 
garded modified the prohibition, 
would result the view that bank 
could never have lien where loan was 
contracted the specific security its 
own capital stock, and could never after- 
wards claim valid lien stock except 
prevent loss upon debt previously 
contracted good faith. the first 
place, must held that the loans were 
not made the Eureka Bank Martin- 
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dale the security thestock which 
owned. The certificate was not given 
Tucker, the cashier, nor was any reference 
made the stock the time the loans 
were negotiated. true that Tucker 
admitted that had mind the time 
that Martindale was stockholder, and 
that might not have loaned him 
large amount had not been for his 
connection with the bank. claimed, 
however, that the reason that the money 
was loaned upon his individual note was 
the fact that Martindale was large own- 
real estate and other banking inter- 
ests, and was regarded him 
man great wealth. The district court 
concluded from the testimony that the 
loan was not made upon the faith the 
stock specific security, but was based 
rather the personal credit Martin- 
dale; and think the testimony sustains 
this conclusion. 

Was the debt contracted good faith? 
greater amount loaned Martin- 
single individual under the by-laws and 
banking rules; and besides, security 
was taken, which not accord with the 
usages and requirementsof banking. The 
nonobservance these usages, rules, and 
requirements does not necessarily imply 
dishonesty and bad faith the part 
the cashier. Good faith this connec- 
tion means that the loans were honestly 
made Tucker the belief that they 
were safe investments for the bank, and 
that there was absence fraud, pre- 
tence, any purpose wrong the bank. 
Doctor Furch, Wis. 464; Winters 
Haines, Ill. 585; Am. Eng. Enc, 
Law(2d Ed.) 1078. the loans were fraud- 
ulently and collusively made, and the 
claim that Martindale 
sound and abundantly able meet the 
loans was not fact believed, but was 
mere pretense, there would lack 
good faith, which would condemn the 
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transaction. Under the testimony and 
the finding the trial court, however, 
must held that the loans were honestly 
made the cashier the belief that 
Martindale was not only solvent, but that 
was financially strong, and that the 
loans made him were safe investments; 
and, further, that they were made without 
any intent wrong the bank, any one 
else, and therefore, under the rules here- 
tofore stated, were made good faith. 
None the errors assigned can sus- 
tained, and therefore the judgment the 
district court will affirmed. 


SMITH. J., concurring. 


made this case, the opinion 


LAW 


except that portion which appliesthe doc- 
trine the federal courts that securities 
which the statute prohibits bank from 
taking may nevertheless taken and en- 
forced. However, have not given suffi- 
cient thought such doctrine enable 
readily commend itself me, although 
repeatedly announced such high au- 
thority the supreme court the United 
states, and, think, concurred 
the courts some the states. 
fore, for the present, withhold assent 
from it. the evidence failed 
show that the bank made its loan 
Martindale upon the security its stock 
owned him, and for that reason concur 
the decision. 


DRAFT AND BILL LADING. 


Purchase Bank Draft with Bill Lading from 


Tolerton Stetson Co. Anglo-California Bank, Limited, Supreme Court 
January 17, 1901. 


bank which purchases draft with 
bill lading attached, and collects the 
amount from the drawee, not warran- 
tor the goods for the price which 
the draft drawn, and not liable re- 
fund the whole any portion the 
amount collected such drawee, where 
the goods are defective. 

The cases holding the contrary, Landa 
Lattin (Texas), and Finch Gregg 
(North Carolina), not assented to. 


Appeal from district court, Woodbury 
county; George Wakefield, Judge. 

Plaintiff alleged: Plaintiff corpora- 
tion engaged the wholesale grocery 
business Sioux City, Defendant 
banking corporation, whose principal 
place business San Francisco, Cal. 
During the summer 1897 plaintiff pur- 


chased car canned goods from the 
California Cannneries Company, San 
Francisco, under warranty that the 
goods should equal quality cer- 
tain samples shown. ‘Che Canneries Com- 
pany delivered said goods railway 
company San Francisco, taking bill 
lading therefor, which defendant bank 
was named consignee Sioux City. 
This bill lading was defendant bank 
attached draft its favor drawn 
the Canneries Company plaintiff for 
the price said goods. Thecar goods 
came the course transit into posses- 
sion the Sioux City Pacific Railroad 
Company, and was delivered 
plaintiff, who paid said railroad com- 
pany the price said merchandise, which 
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sum was paid over the latter de- 
fendant bank. relied the 
warranty receiving the goods, and there- 
after found such goods inferior quality 
tothe samples. Plaintiff notified the Can- 
neries Company the breach war- 
ranty, but nothing was done the latter 
rectify matters, 

further alleged that defendant 
the assignee the order for the purchase 
said goods, and such bound 
the warranty the Canneries Company, 
and asks judgment against for the dam- 
ages caused such breach. 

Defendant admits that purchased 
the draft and bill lading from the Can- 
neries Company, but puts issue the 
other allegations petition, save 
the sale and shipment the goods 
question. 

jury was waived, and trial had the 
court. From judgment 
favor, defendant appeals. Reversed. 

WaTERMAN, The facts, sofar 
have consider them under the issue 
upon which make the case hinge, may 
accepted set out plaintiff. There 
was sale these goods with warran- 
ty, which was broken. Defendant was 
the payee the draft drawn the Can- 
neries Company plaintiff for the price, 
with the bill lading attached, and such 
received payment the full purchase 
price. The question determined 
whether defendant now liable dam- 
ages for the breach the Canneries 
fessed that this theory its liability fully 
supported the case Landa Lattin 
(Tex. Civ. App.) S.W. 48, and that the 
doctrine this case has been adopted 
and followed the supreme court 
North Carolina Finch Gregg (N. C.) 
251, decided since the trial 
low. were prepared yield our 
assent the line reasoning pursued 
these cases, should have affirm this 
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judgment. These decisions proceed upon 
the theory that the assignee stands all 
respects the shoes his assignor, and 
this broad doctrine cannot agree. 
While the rights such assignee are 
measured those his assignor, 
his liability not necessarily the 
Defendant bank could not have com- 
pelled payment plaintiff any greater 
sum than could have been collected 
the Canneries Company, but what 
theory can say liable con- 
tract warranty which never made? 
The rule the Landa Case founded 
the thought that the transfer the draft 
and bill lading the bank amounted 
sale the goods, and that the bank 
purchaser undertook deliver the 
goods and carry out the Canneries Com- 
pany’s contract with plaintiff, and because 
these facts necessarily assumed the 
contract warranty, although may 
have been fact ignorant that any war- 
ranty was made. not think, even 
the proposition thus stated, the 
premises justify the conclusion. But the 
premises are not correct. The transaction 
between the Canneries Company and de- 
fendant was not and could not bea sale 
the goods, for they had already been 
sold plaintiff, and was the intention 
all parties that such sale plaintiff 
should consummated delivery. 
What was fact done the assignment 
the draft and bill lading was 
transferto the bank the Canneries Com- 
right the price, and give 
the possession the goods security. 
Manifestly, while the bank could collect 
more than its assignor would have 
been entitled to, the character its en- 
gagement was not impose upon 
any liability the buyer which did 
not expressly assume. One who pur- 
chases account against another takes 
subject defenses, but not affirma- 
tive claims the debtor some collat- 
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eral agreement with the original creditor. 
The two case cited stand holding 
the purchaser draft with bill 
lading attached, liable warranty made 
the assignor, and the line reasoning 
pursued reach this conclusion 
variance with well-established elementary 
principles law that decline accept 
the rule they announce. 

part plaintiff, must the ground 
that has received money which can- 
not equitably retain. The Canneries 
Company could have collected only the 
price the goods, less the damages for 
breach warranty. More than this has 
been paid the defendant. plaintiff 
has any standing here, recover this 
excess paid, the theory just stated. 
But the draft given the bank was negoti- 
able, and well-established rule 
law that, after the holder negotiable 
draft with bill lading attached has 
cured acceptance such draft from 
the drawee and consignee, unaffected 
any equities originally existing between 
such consignee and the seller the 
goods. such case the liability the 
drawee becomes fixed the payee. Ar- 
kin Owens, 140 Mass. 144; Flournoy 
Stone Co., Ill. 307; Law Brinker, 
Colo. 555; Vanstrum Liljengren 
Ind. 89; Com. Paper, 1876. 
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said the first these cases: 
payee accepted bill holds the same 
relation the acceptor that indorsee 
this rule, the plaintiff, after acceptance 
the draft, could not have set against 
the bank any claim for breach warranty 
made the Canneries Company, 
this the effect acceptance, cer- 

There was matter mutual mistake 
this transaction between plaintiff and 
defendant. The latter had right, 
against the Canneries Company, col- 
lect the full amount due the draft from 
the drawee. The mistake, any, was 
matter between plaintiff and the 
drawer draft. 

said behalf that there 
evidence that the bank was the 
owner the draft. But think differ- 
ently. alleged such ownership its 
answer, and establish the allegation 
exhibited draft payable its order, 
with bill lading attached, showing 
shipment the goods consigned the 
bank. well established that 
possession note bill prima facie 
evidence ownership for value. Stod- 
dard Burton, Iowa, 582; Lawson, 
Pres. Ev. 94; Rand Com, Paper, 717. 
the whole, are convinced the judg- 
ment the trial court erroneous. 
Plaintiff’s remedy against the Canneries 
Company. has now enforceable 
claim against the bank. Reversed. 


LEGAL DECISIONS, 


PRIVATE BANK. 


Certificate Deposit—Statute Limitations Retired 
Partner after Dissolution. 


Tobin McKinney, supreme court South Dakota, November 21, 1900. 


After the dissolution private bank- 
ing firm, one the partners continued 
the business the same name, and issued 
fore the dissolution plaintiff had, two 
occasions, taken out certificates deposit 
from the bank, which had been 
terwards, plaintiff brought this action 
against the retired partner, upon the cer- 
tificate issued after the dissolution, the 
issuing banker being dead. 

Held: The action not barred 
the statute limitations, the statute 
does not commence run until de- 
mand payment, which was not made 
until shortly before commencement the 
action, and right action accrues be- 
fore demand. 

Plaintiff had such dealings with 
the banking partnership during its exist- 
ence entitle her personal notice 
its dissolution (Comp. Laws, 4059) 
and the absence such notice, en- 
able her maintain this action against 
the retired partner upon the certificate. 


Appeal from circuit court, Minnehaha 
county; Joseph Jones, Judge. 


Catherine against Charles 
McKinney, surviving partner the 
firm McKinney Scougal. From 
judgment directed verdict favor 
defendant, plaintiff appeals. Reversed. 


Corson, From the year 1880 
McKinney, the defendant, was partner 
the firm McKinney Scougal, en- 
gaged the business banking the 
cities Sioux Falls and Yankton. the 


last-mentioned date the partnership was 
dissolved, and the business was continued 
Yankton Scougal, one the said 
partners, the same place, using the 
same kind bank checks, bills, drafts, 
certificates deposit, and letter heads, 
excepting the omission the name 
ter heads, and retaining the same signs 
the bank and building that the firm 
McKinney Scougal had used. There 
was evidence tending prove that the 
plaintiff, Catherine Tobin, June, 1884, 
deposited $40 the bank Yankton, 
and September deposited $35 more, 
which sums were withdrawn therefrom 
the fall 1884 and spring 1885. Cer- 
tificates deposit with the name “Mc- 
Kinney Scougal, Bankers,” printed 
the top, and the firm name McKinney 
Scougal signed the bottom, were 
given the plaintiff for said deposits. 
the 16th day July, 1889, she depos- 
ited said bank $500. for which certi- 


ficate was issued, follows: 

2599. McKinney Scougal, 
Bankers. Yankton, Dakota, July 16th, 
1889. Certificate deposit, not subject 
check. $500. Catherine Tobin has 
deposited this bank five hundred dol- 
lars, payable the order herself 
current funds return this certificate 
properly indorsed. With interest six 
per cent. per annum left six months. 

McKinney Scougal.” 


Upon this certificate interest was paid 
semi-annually from 1892, inclus- 
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ive. The plaintiff had resided Yank- 
ton from 1877 the time the trial. 
Scougal was resident Yankton, and 
the defendant, McKinney, was resident 
Sioux Falls. was claimed that 
sonal notice the dissolution the firm 
was given the plaintiff, and that she 
had actual notice knowledge the 
dissolution the firm until after the 
death Scougal, January, 1893. No- 
tice such dissolution was published 
January, 1885, anewspaperin Yankton 
and one Sioux Falls. The plaintiff 
brought this action July, 1898, re- 
cover the defendant the amount said 
certificate deposit. The case was tried 
jury, and motion the defendant 
verdict was directed his favor. From 
the judgment, the plaintiff appeals this 

The motion for direction verdict 
was made upon the following grounds, 
among others: That the plaintiff has 
failed show that she was customer 
the bank, had had business transac- 
tions with the extent giving credit 
the bank prior 1885, that she con- 
tinued such business upon the faith that 
this defendant remained partner said 
Scougal subsequent that time; that the 
claim question barred the statute 
limitations, the certificate having been 
issued July, 1889. The court directed 
verdict upon the latter ground, but, 
there are other grounds stated the mo- 
tion, this court not precluded from af- 
firming the judgment finds either 
the grounds stated well taken, though 
may not the ground upon which the 
verdict was actually directed. 

The case, view it, presents two 
questions: (1) Was the action barred 
the statute limitations? (2) Did the 
plaintiff have such dealings with the part- 
nership during its existence entitle 
her personal notice its dissolution, 
and the absence such notice enable 
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her maintain this action? 


The first question substantially 
McKinney, 118. that case 
this court held, effect, that action 
upon certificate deposit issued 
bank the usual form cannot main- 
tained until payment the same has been 
demanded, adopting the view Mr. 
Daniel his work Negotiable Instru- 
ments. Upon the subject the Statute 
Limitations Mr. Daniel says: ‘‘The 
better opinion seems that the 
statute limitations only begins run 
when there actual demand 
ment due form, and that such demand 
must precede Daniel, Neg. Inst. 
There conflict the author- 
ities, but the rule stated Mr. Daniel 
fully sustained the courts New 
York, Pennsylvania, Vermont and Mary- 
land (Munger Bank, 587; 
Howell Adams, 314; McGough 
Jamison, 107 Pa. St. 336; Bellows Falls 
Bank Rutland Co. Bank, Vt. 377; 
Institution Weedon, Md. 320,) and 
is, our opinion, the better rule. 
Howell Adams, supra, the court Ap- 
peals New York uses the following 
language: 


“The defendant insists that the cause 
action the certificate issued 1863 
was barred the statute limitations. 
The action was commenced 1871, and 
isclaimed that the right action ac- 
crued immediately upon the issuing the 
certificate without previous This 
question has been settled authority. 
Bank, Hill, 297; Payne 
accordance with the general under- 
standing the commercial community 
that bank not liable depositors ex- 
cept after demand payment. The 
fact that certificate given upon de- 
posit being made, payable the return 
the certificate, instead leaving the 
deposit subject generally check 
draft, does not change the reason the 
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rule that the banker must first called 
upon for payment before action can 
maintained.” 


right action accrued upon this 
certificate deposit before demand, 
and the statute limitations not 
mencing run until demand made, 
this action was not barred, demand 
was made until short time prior the 
commencement the action. 

The second question involved this 
case one more difficulty. Upon this 
subject our Code provides follows: 


“The liability general partner for 
the acts his co-partners continues,even 
after dissolution the partnership, 
favor persons who have had dealings 
with, and given credit to, the partnership, 
during its existence, until they have had 
personal notice the dissolution; and 
favor other persons, until such dissolu- 
tion has been advertised newspaper 
published every county where the part- 
nership, the time itsdissolution, had 
place business; the extent, 


either case, which such persons part 
with value, good faith, and the belief 
that such partner still member the 


firm.” Sec. 4059, Comp. Laws. 

The first question arising under this 
section is, what construction 
placed upon the clause, “in favor per- 
sons who have had dealings with, and 
given credit to, the partnership, during 
its existence, until they have had 
tended the part the appellant that 
the plaintiff this action, making the 
two deposits $40 and $35 1884, 
brought herself within the provisions 
the section, and entitled recover 
this action unless she had actual notice 
the dissolution the partnership. The 
respondent, the other hand, contends 
that these two deposits not constitute 
evidence that she was thehabit deal- 
ing with the partnership, and that 
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reason these acts she cannot said 
person who has “had dealings with, 
and given credit to, the partnership, with- 
the meaning the section above 
quoted. Seetion 4059 our Code 
verbatim copy the Civil 
Code prepared the commissioners for 
the state New York. Ina note tothat 
section the commissioners refer Ver- 
non Manhattan Co., Wend. 183, and 
cisions upon which the section based. 
Clapp Rogers, supra, appears that 
the firm Rogers Co., the 13th 
November, 1847, purchased small bill 
goods the plaintiff, amounting $11.03 
which were paid for the spring 1848; 
that the firm purchased another small 
bill goods the spring 1848, 
amounting $20.40, and paid for the 
same December, 1848; that the rst 
January, 1849, the co-partnership was 
dissolved; that between the 25th 
uary, 1849, and April, 1850, the plaintiff 
sold and delivered said firm goods 
the value action was 
brought recover the withdrawing 
partner the amount the 
bill the ground that the plaintiff had 
actual notice the withdrawal said 
defendant from the firm. The court held 
that the plaintiff was entitled recover. 
will noticed that the transactions 
that case between Rogers Co. and Clapp 
were very similar the transactions 
the case bar. that case the court 
said: 


“What shall constitute dealing with 
firm which will make requisite give 
personal notice the withdrawal 
partner has not often been the subject 
discussion. The question was considered 
Vernon Manhattan Co., Wend. 
183, but that case does not, its 
ular facts, bear very strikingly upon the 
present question. are disposed, how- 
ever, adopt the rule laid down that 
case the chancellor. said that the 
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word ‘dealing,’ when used reference 
this question, was general term, con- 
vey the idea that the person who en- 
titled actual notice the dissolution 
must beone who has had business relations 
with the firm which credit 
ship’; and refers Bell’s Comment- 
aries, where said that credit already 
raised upon the faith the partnership, 
presumed continued the same 
footing unless special notice change 
shall given.’ Bell, Comm. 640. 
But, before remarked, opinion 
that credit was given this case,though 
was not for any definite time; and this 
brings within the rule stated the 
notice proceeds upon general presump- 
tion that one giving credit toa mercantile 
firm does upon the responsibility the 
individual partners; and cannot annex 
distinction based upon the amount 
the credit without destroying that cer- 
tainty which essential its utility.” 


would seem, therefore, that the com- 
missioners, recommending this section, 
intended lay down general rule em- 
bracing all persons who havehad dealings 
with, given credit to, the partnership, 
without regard the amount the cred- 
it. And must presume that the codi- 
fiers our own Code, and the legislature 
that adopted it, had the same rule view. 
If, claimed the appellant, she did 
make the deposits mentioned, receiving 
therefor certificates deposit signed 
the firm name, must presume that 
credit was given upon the responsibility 
the individual members the firm,and 
that she had right assume that the 
firm continued then existed the 
time she deposited the $500; and she, 
good faith, believed, when she made 
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that deposit, the defendant was still 
member said firm, and she had 
personal notice the contrary, her pre- 
vious transactions with the firm would en- 
title her recover fact those depos- 
its were actually made claimed ap- 
Upon this question there 


‘conflict the evidence, and the case 


should have been submitted 
jury. 

contended the part the 
respondent that entitle the appellant 
recover she must have been the habit 
dealing with the firm. true this 
language used Story Partnership 
(section 161) and Mr. Justice Brewer 
delivering the opinion the supreme 
court Kansas Merritt Williams, 
Kan. 287; but will noticed that this 
not the language our statute, and 
such language without interpolating into 
the statute other words, which this case 
are not authorized do. are 
clined say, the language the court 
Clapp Rogers, supra, that this case 
does not afford very striking exemplifi- 
cation the rule, for the dealing was 
limited amount that there great 
reason believe that the plaintiff would 
have taken the trouble ascertain who 
the partners were. cannot, however, 
say positively that she did not. would 
dangerous for this court attempt 


graft upon this section exceptions lim- 


itations that have not been provided 
the legislature. These views lead the 
conclusion that the learned circuit court 
erred directing verdict, and the judg- 
ment that court reversed, and the 
case remanded for new trial. 


LEGAL DECISIONS. 


CERTIFICATE DEPOSIT. 


Power Trust Company Issue—Negotiability—Federal Court Not 
Bound State Court Decisions Commercial Law. 


Bank Saginaw Title and Trust Co. Western Pennsylvania, 
Court, Pennsylvania, Dec. 26, 1900. 


trust company Pennsylvania issued 
certificate deposit the usual form, 
this certificate properly which 
the payee indorsed and sold Michi- 
gan bank for full value. action 
against the trust company the certificate 

Held: trust company, authorized 
receive money deposit, has author- 


Check 


De 


ity issue certificates deposit the 
usual form. 

The supreme court the United 
States, and all state courts except Penn- 
the form sued negotiable in- 
strument, possessing the qualities 
negotiable promissory note. Pennsyl- 
vania holds the contrary. 

But the courts the United States 
are not bound follow the decisions 
the state courts questions general 
commercial law; hence the certificate 


question negotiable and the trust com- 
pany must pay same plaintiff bank. 


Sur motion for judgment for want 
sufficient affidavit defense. 

Acueson, The plaintiff cor- 
poration the state Michigan, en- 
gaged the banking business Saginaw, 


that state. The defendant corpor- 
ation the state Pennsylvania, doing 
upon six certificates deposit issued 
the defendant, and which the plaintiff 
indorsee and holder. These certificates 
are alike form, and the above copy 
one represents the general character 
all them: 

The sworn statement claim sets forth 
that about February 12, 1g00, 


202 


Barrows, having indorsed these 
certificates blank the usual manner, 
presented them, indorsed, the plain- 
banking house Saginaw, asking 
that they cashed, and that thereupon 
the plaintiff,in the usual course its busi- 


ness bank, received and cashed them, 


paying therefor full value. 
tions are not denied the affidavit 
fense, and there suggestion there- 
holder for value the certificates. Upon 
the pleadings the plaintiff must re- 
garded. 

That the defendant company author- 
ized receive deposits money con- 
ceded, but denied that had lawful 
authority issue such certificates 
those suit. There is, however, nostat- 
utory other inhibition such certifi- 
cates. These certificates are the form 
commonly used everywhere the com- 
mercial world bankers and companies 
receiving money deposits, and the de- 
fendant’s right issue them the course 
its business and incident thereto, 
not see that open the defendant 
raise the question. 

The case, think, turns upon the ques- 
tion the negotiability the certificates 
sued on. Now, that such certificate 
deposit negotiable instrument, possess- 
ing the qualities promis- 
sory note was determined the supreme 
court the United States Miller 
Austen, How, 218. the same ef- 
fect are the decisions all state courts 
Eng. Enc. Law, 805. The supreme court 
Pennsylvania has held that certificate 
deposit, although containing negotiable 
words, has none the incidents ne- 
gotiable promissory note. Patterson 
Poindexter, Watts 227; Bank 
Mangan, Pa. St. 452; London Sav. 
Fund Soc. Hagerstown Sav. Bank, 
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Pa. St. 498. There is, however, stat- 
ute Pennsylvania regulating this 
ter, and the question here one gen- 
eral jurisprudence. 

That courts the United States are 
not controlled the decisions the 
state courts questions general com- 
mercial law authoritatively 
Swift Tyson, Pet. Oates Bank, 
National Bank New York, U.S. 
14, 29, Mr. Justice Bradley, Rail- 
road Lockwood, Wall. 357, 367, 
said: ‘‘But question general com- 
mercial law, the federal courts adminis- 
tering justice New York have equal 
and co-ordinate jurisdiction with the 
courts that 

tional Bank New York, supra, the ques- 
tion related the legal effect trans- 
fer indorsement negotiable paper 
before maturity mere security for 
antecedent debt. The transaction oc- 
curred New York, and the question has 
been there determined decisions the 
highest court the state. was con- 
tended that, the bank was located 
New York, and the other parties were cit- 
izens that state, and the contract had 
been made there, the federal courts were 
bound follow the decisions the state 
court, whether they met their approval 
not. court the United 
States rejected the argument, refused 
follow the state decisions, and, speaking 
Mr. Justice Harlan, said: 


“The decisions the New York court 
which are asked follow determin- 
ing the rights the parties under con- 
tract there made are not exposition 
any legislative enactment that state. 
They express the opinion that court, 
not the rights parties under. any 
law local that state, but their 
rights under the general commercial law 


throughout the Union, except 


where may have been modified 


4 
4 
t 
-d 
a 


changed some local statute. 
law not peculiar one state, depend- 
ent upon local authority, but one arising 
out the usages the commercial 
world.” 


This very pertinent the case 
hand, and furnishes complete answer 
the contention that the question issue 
governed the decisions the supreme 
court Pennsylvania because this state 
the place where the contracts were 
made and where they areto performed. 
The parties the commercial instru- 


current funds the order the deposit- 
return the certificate properly in- 
dorsed, with interest per cent. per 
annum deposit six months, nego- 
tiable. 

The term ‘‘current funds” when 
used commercial transactions, the 
expression the medium payment, 
construed mean money, 
funds which are current law money. 

Making such certificate payable 
its return properly indorsed creates 
such contingency payment affects 
its negotiability. The language used ex- 
presses more than the law implies 
the duty the holder the absence 
any such stipulation. 

The amount payment not ren- 
dered uncertain such clause. 

time within six months, the amount pay- 
able certain; the face the certi- 
ficate. 

payment not demanded until 
after six months, the amount payable 
certain; the face the certi- 
and interest the time 
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CERTIFICATE DEPOSIT. 


Negotiability Payable Current Funds—Interest Clause—Condition 


‘Hatch First National Bank Dexter, Supreme Judicial Court 
Maine, 1900. 
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ments suit did not contract with 
reference the state decisions any more 
than they did with reference the 
decision the supreme court 
the United States. They contracted 
with reference the general commercial 
law. view the authorities cited, 
clear that upon the controlling question 
the negotiability the instruments 
suit, the decision Miller 
conclusive this controversy. Judgment 
therefore must entered favor the 
plaintiff for want sufficient affidavit 


The sum payable any given time as- 
certainable upon the face the certificate 
and that sufficient. 

fail raise any question law. 


(Official). 


Exceptions from supreme judicial court, 
Penobscot county. 

Action Melinda Hatch againt the 
First National Bank Dexter. Verdict 
for plaintiff and defendant excepts. Over- 
ruled. 

Assumpsit upon certificate deposit 
issued one Olive Hodge the defend- 
ant bank, and claimed the plaintiff 
gift indorsement and delivery before 
the death the donor. 

Besides the facts stated the opinion 
the court, appears from the bill 
exceptions that the plaintiff presented the 
certificate the First National Bank 
Dexter May 1897, and request- 
the payment $50, which the cashier 


n- 
n- 
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paid her, but the same time requested 
her promise that she would get Olive 
Hodge indorse the certificate, other- 
wise would not any more money 
the certificate; which Mrs. Hatch, the 
plaintiff, promised do. Subsequently, 
the same day, May 1897, Olive 
Hodge did indorse her name the certi- 
ficate, and the trial was question 
dispute between the parties 
whether Olive Hodge, the time her 
indorsement, made gift the certificate 
the plaintiff her property—the plain- 
tiff contending that was gift her, 
and the defendant contending otherwise, 
and that belonged the estate Olive 
Hodge, who died July 22, 

was admitted both parties that her 
death occurred that day, and that 
nothing had been paid the defendant 
the certificate previous her death, 
except appears indorsed the certifi- 


cate. 


Subsequently the 22d—the day 
her death—plaintiff presented the 
cate the cashier, and requested pay- 
ment, which request the cashier testi- 
fied that would pay more the 
certificate plaintiff for the reason that 
had been forbidden Joel Pease, 
the executor Olive Hodge’s will, from 
paying it; that said executor claimed that 
belonged the estate said Olive 
Hodge. 

The defendant requested the court 
instruct the jury that, were amere 
gift made Olive Hodge the plaintiff 
manner aforesaid, would not author- 
ize her (the plaintiff) demand payment 
the balance remaining unpaid repre- 
sented the certificate, but still unpaid 
after her death. The court refused 
give the instruction, which the 
ant duly excepted. 

the plaintiff indorsee certificate 
deposit the following tenor: 
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THE FIRST NATIONAL BANK 
DEXTER, MAINE. 


January 1897. 
Hodge has deposited this 
bank five hundred and sixty dollars, pay- 
able current funds the order 


self return this certificate properly 


indorsed. 

posit months. 
2236. 


Sawyer, Cashier.” 

The defendant requested the presiding 
justice rule that the action could not 
maintained the plaintiff, indorsee, 
for the reason that the certificate de- 
posit question was not negotiable in- 
strument. The presiding justice declined 
rule, and the defendant excepted. 

The defendant the instru- 
ment non-negotiable for three reasons: 
First,because was written payable 
rent funds”; second, because the clause, 
posit and, lastly, because the 
condition payment expressed the 
words, ‘‘on return this certificate prop- 
erly indorsed.” 

That certificate deposit, such, 
negotiable instrument held al- 
most unanimous authority Daniel, Neg. 
Inst. sec. 1702; Miller Austen, How. 
218), and not here denied the learned 
counsel for the defendant. They only 
contend against certain features the 
certificate before us. This court, follow- 
ing universal authority, has recently de- 
fined negotiable instrument one 
which runs order bearer, payable 
money, for certain definite sum, 
upon the happening event which 
must occur, and payable absolutely and 
not upon acontingency. Roads Webb, 
Me. the certificate question 
does not conform these requirements, 


. ] 


payable that “current funds” 
which made payable, should not 
judicially interpreted mean 
donot think this contention should 
prevail. This subject has been discussed 
exhaustively many courts, and the con- 
clusions they have reached the one 
side and the other, are not harmony. 
But think that the modern and better 
doctrine that the term “current funds” 
when used commercial transactions 
the expression the medium payment, 
should construed mean current 
money, funds which are current law 
money; and that, construed, 
certificate deposit payable current 
funds is, this respect, negotiable. 
well known that certificates deposit are 
commonly made payable ‘‘currency” 
“current and believe that 
the interpretation have given ac- 
cord with the universal understanding 
parties giving and receiving these in- 
struments; understanding which 
should resort toas aid interpretation, 
unless the words themselves fairly import 
some other meaning. Some courts hold 
that evidence may received show 
the meaning the terms “currency,” 
“current funds.” But, the absence 
evidence, these courts come opposite 
conclusions. For instance, Iowa, the 
court holds that notes payable currency 
are prima facie non-negotiable, but -that 
evidence may received prove that 
the word “currency” describes that which 
law money, and thus the 
instruments may shown com- 
mercial paper. Huse Hamblin, 
Iowa, the other hand, Michi- 
gan was held that, certificate 
deposit was made payable currency, 
“prima facie, least, that mnst held 
mean money current law, paper 
equivalent value circulatingin the busi- 
community par.” “Such, 
think,” said the court, ‘‘is the general 
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signification, the fair import, and the or- 
dinary legal effect the term.” Phelps 
Town, Mich. 374; Ins. Co. Allen, 
Mich. 

Still other authorities hold that the 
terms “currency” “current 
mean money. Judge Campbell, Black 
Ward, Mich. 191, after critical ex- 
amination mass authorities, de- 
clared that, with few exceptions, “the gen- 
eral course authority favor the 
negotiability paper payable currency 
current funds; and these decisions. 
rest upon the ground that those terms 
mean money, the necessity having 
negotiable paper payable money fully 
recognized.” 

term ‘funds’,” say the courtin In- 
surance Co. Kupfer, Ill. 332, ‘‘as 
employed commercial transactions, 
usually signifies money. the term 
‘current funds’ means current money, par 
funds, money circulating without any 
discount.” Respecting instrument 
payable “current funds,” the Maryland 
court said: “The words ‘current funds,’ 
used the paper before us, mean noth- 
ing more less than current money, and 
construed, the instrument was negoti- 
able.” Laird State, See 
also Miller Race, Burrows, 452. The 
supreme court the United States had 
occasion, Bull Bank, 123 105, 
pass upon the negotiability instru- 
ment which had been made payable 
“current funds.” That court said: 


negotiable, bill, promissory note, 
check must payable money, what- 
ever current such the law the 
country where the instrument drawn 
There are numerous cases. 
where designation the payment 
such instruments notes 
banks associations, paper not 
rent money, has been held destroy 
their But within few 
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years, commencing with the first issue 
this country notes declaredto have the 
quality legal tender, has 
mon practice drawers bills 
change checks, makers promissory 
notes, indicate whether the same are 
notes; and the term ‘current funds’ has 
been used designate any these, all 
being current, and declared positive 
enactment legal tender. was in- 
tended cover whatever 
and current law money, whether 
the form notes Thus construed, 
not think the negotiability the 
paper question was impaired the in- 
sertion the See Chrysler 
Renois, 209; Howe Hartness, 
Ohio St., 449; Bank Brown, Ohio 
St., 39; Telford Patton, 144 


The case Klauber Biggerstaff, 
Wis. 551, holding that acertificate de- 
posit payable currency negotiable, 
sometimes cited distinguishing between 
and “current but 
think the distinction more language 
than meaning, for the Wisconsin court, 
after carefully defining the term ‘‘cur- 
rency,” add: “This construction the 
term ‘currency’ might perhaps properly 
extended the term ‘current funds.’ 
must extend the latter term when- 
ever used the legal sense 
money.” 

Another contention the defendant 
that the certificate deposit not ne- 
gotiable because not payable 
lutely, but only contingently, “on return 
think this not contingency 
affects the negotiability the certificate. 
The language expresses more than the 
law implies the duty the holder 
the absence any such stipulation. 
Daniei, Neg. Inst. sec. 1707; Smilie 
Stevens, Vt. 315. 

Further, contended that this certi- 
reason the interest clause, and 
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ment mentioned the certificate. 
accordingly payable pay- 
ment demanded any time within six 
months, the amount payable certain; 
the face the certificate. payment 
not demanded until after six months, 
the amount payable equally certain; 
the face the certificate and interest 
the time payment. this respect, 
the certificate like note payable 
time certain with interest specified 
rate from the date the note, from 
maturity not paid maturity. 
Such notes are held negotiable. the 
case note demand time the 
time when may actually paid un- 
certain, uncertain when this certi- 
cate may presented, and payment de- 
manded. But whenever that may be, the 
sum become absolutely payable upon 
any given time ascertainable upon 
its face, and that sufficient. Smith 
Crane, Minn. 144; Towne Rice, 122 
Mass. 67; Hope Barker, 112 Mo. 338; 
Crump Berdan, Mich. 293; Daniel, 
Neg. Inst. sec. 53. disposes the 
exceptions relating the negotiability 
the certificate. 

the trial the plaintiff claimed that 
Olive Hodge, when she indorsed the cer- 
tificate, gave her her property, 
and this the defendant denied. The de- 
fendant requested the presiding justice 
instruct the jury that, was mere 
gift made Olive Hodge the plaintiff 
manner aforesaid, would not author- 
ize her (the plaintiff) demand payment 
the balance remaining 
sented the certificate, but still unpaid 
after her (Olive Hodge’s) death,” which 
request was refused, and exception was 
taken. 

not think, upon the facts stated, 
that this exception raises any question 
law. The bill exceptions does not state 
what was the aforesaid” which 
the gift was made, merely states that 
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was question dispute between the 

parties” whether there was gift not. 
there was gift—which was ques- 

tion fact, course—the property 
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the certificate remained the plaintiff 
both before and after the death Olive 
Hodge. 


Exceptions overruled. 


ACKNOWLEDGMENT BEFORE INTERESTED NOTARY. 


Mortgage Bank—Acknowledgment Before Cashier Notary—Validity. 


Bardsley German-American Bank, al., Supreme Court Iowa, 
January 31, 


notary having interest, direct 
contingent, mortgage its subject 
matter, cannot take and certify ac- 
knowledgment thereof, and the record 
instrument acknowledged does not 
impart notice third persons the mort- 
gagee’s interest thereunder. 

But the mere fact that notary who 
takes the acknowledgment mortgage 
banking partnership cashier the 
mortgagee—he not being partner—does 
not disqualify him from acting notary 
the transaction. 

Nor the notary disqualified because 
himself creditor the mortgagor 
(having sold him the mortgaged land), 
and the mortgage the bank obtain 
money with which pay his claim. 


Appeal from superior court Council 
Bluffs: Aylesworth, Judge. 

Suit equity cancel and set aside 
mortgage. Defendants filed answer 
and cross petition asking the foreclosure 
the mortgage. There was trialtothe 
court, resulting decree dismissing 
petition and foreclosing the 
mortgage. Plaintiff appeals. Affirmed. 

Deemer, May 30, 1898, Henry 
Bruhn and wife executed the mortgage 
controversy the defendant bank. 
was acknowledged before one James 
Hunter, who, claimed, was interested 
the mortgage. Bruhn conveyed the 
land plaintiff, subject another mort- 
gage, and contended that plaintiff 
had notice, either actual construct- 


ive, the mortgage executed the 
bank. 

The case turns the validity the 
acknowledgment the Bruhn mortgage. 
Plaintiff contends that the bank was, 
the time the execution the instru- 
Hannan and James Hunter; that Hunter, 
addition being partner, was cash- 
ier the bank; that the time took 
the mortgage was fact the owner 
the land; and that, any event, had 
direct interest the bank mortgage 
the extent Each and all 
these matters except that Hunter was 
cashier the bank, are denied the 
defendants. 

The law relating the subject well 
settled and generally understood. One 
having interest, direct contingent, 
conveyance its subject-matter, 
cannot take and certify acknowledg- 
ment thereof, and the record instru- 
ment acknowledged does not impart 
notice third persons the 
interest thereunder. between the 
parties, however, the mortgage valid 
and enforceable. Wilson Traer, 
Iowa, 231; Smith Clark, Iowa, 
605; Bank Radtke, Iowa, 365. The 
mere fact that one officer acorpo- 
does not disqualify him from taking 


208 THE BANKING 


made his principal. only when 
has interest the subject matter 
the contract the contract itself that 
disqualified. interest need not 
appear the face the instrument; for 
cestui qui trust, although not named 
disclosed the instrument itself, cannot 
take the acknowledgment thereof. 

Let now look the facts dis- 
closed the record, aided exami- 
nation transcript that has come 
under the rule. While Hunter one 
time had interest the profits 
co-partnership doing business under the 
name the German-American Bank,’ 
yet clearly appears that the time the 
mortgage controversy was executed 
had such interest. that time 
had the title cashier, and was re- 
ceiving fixed salary, that wise de- 
pended the profits the business. 
was nothing more than employee, 
and such was not inhibited from taking 
acknowledgments instruments running 
the bank. 

ested the loan? appears that 
man the name Dunn owned the 
encumbered mortgage the sum 
$1,400. Hunter agreed buy the land 
for the sum $2,100, and drew draft 
the Bank for $700, 
with which make the cash payment; 
having agreed assume the $1,400 
mortgage part consideration for the 
land. The name the grantee was 
either left blank the deed was appar- 
ently executed Bruhn, the evidence 
leaving this matter considerable doubt. 
But, however this may be, Hunter, the 
same day, immediately resold the land 
Bruhn, who agreed pay therefor the sum 
$2,400. (Bruhn) had money 
with which make the payment, and 
was already indebted the German- 
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American Bank small sum, the bank 
holding note for $800 se- 
curity for this loan, Hunter proposed 
that execute notes for $1,038 cover 
the purchase price the lands and the 
small indebtedness mentioned the 
Bank, and secure the 
same mortgage the real estate, and 
deposit the collateral note. This 
was acceded to, and the notes and 
gage controversy were executed and 
delivered Hunter cashier the 
bank, (Hunter) taking the acknowl- 
edgment thereof. When the notes were 
delivered the bank, Hunter satisfied 
the draft that had previously drawn 
for the $700, and gave himself credit with 
the $300 made 
This profit has since withdrawn. 
says, and there nothing dispute it, 
that the land deal was entirely outside 
the business the bank, that his employ- 
had knowledge thereof, and that 
loaned the money represented the notes 
Bruhn agent the bank en- 
able him (Bruhn) pay for the land. 

these facts disclose such interest 
the notes and mortgage 
Hunter incompetent take the acknowl- 
edgment? If,as agent the bank, sim- 
ply loaned Bruhn $1,038, and took mort- 
gage secure the same, would not 
incompetent take the acknowledgment. 
Does the fact that was ultimately 
obtain the muney represented thereby 
extinguish draft theretofore drawn 
him, and profits the transaction, 
change the think not. While 
was doubt interested receiving 
enough money from Bruhn make 
the agreed purchase price, made 
difference him where the money was 
obtained with which meet that agree- 
ment. had interest the mort- 
gage except that was the means where- 
Bruhn was get his money with 
which pay him for the land. Had 
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Bruhn executed the mortgage some 
other bank, Hunter could have taken the 
acknowledgment, for the reason that the 
mortgage became effective atime when 
Hunter did not own the land, and had 
iaterest the proceeds derived there- 
from, except these proceeds were 
turned over him Bruhn. Treating 
Hunter then, the purchaser the land 
from Dunn, and grantor, 
doubt was, had such interest 
aloan made Bruhn from some third 
party would inhibit him from taking 
the acknowledgment mortgage made 
such third party. His interest was 
receiving $1,000 from Bruhn payment 
for the land. How received was 
entirely immaterial matter, far his 
relation Bruhn grantor was con- 
The ultimate question here this: May 
the grantor mortgagor land, who 
executes mortgage the grantor’s 
principal, take the acknowledgment 
has direct interest the mortgage, 
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and interest the subject-matter, ex- 
cept, perhaps, vendor. has 
right the proceeds the mort- 
gage, except the mortgagor may give 
him that right voluntarily turning over 
the proceeds. certainly will not 
hold that agent cashier bank, 
who holds claim against third person, 
cannot take the acknowledgment in- 
strument made secure loan money 
borrowed from the principal with which 
pay the agent’s claim 
The bank has the sole and entire 
interest the loan, and the disposi- 
tion the proceeds cannot affect that 
interest. the case the bar the 
bank loaned the entire amount represent- 
the notes. True, part that 
amount went extinguish claim held 
against the notary who took the ac- 


knowledgment, and the remainder that 
same notary his profits land trans- 
action, but, far the bank was con- 
cerned, had the sole and entire interest 
the loan Bruhn. The decree 
the superior court correct, and 
affirmed. 


Question Gift—Delivery Essential. 


Getchell Biddeford Savings Bank, Supreme Judicial Court Maine, 
December 18, 1900. 


delivery the donee, express dec- 
laration trust his favor. 

Where husband delivers his 
wife the property itself, the evidences 
title thereto, the relationship may raise 
presumption that the transaction was 
gift, but where there such delivery 
there such presumption. 

Where husband deposits his own 
money savings bank his wife’s 
without delivering her the bank 
book expressly declaring trust her 
favor, the money deposited does not 
vest the wife. 


Where husband with his own money 
buys corporate stock, and has the certifi- 
cates made out his wife’s name, and 
holds them without delivering them 
her expressly declaring trust her 
favor, the stock purchased does not 
vest the wife. 


Report from supreme judicial court, 
York county, equity. 

Action Edward Getchell, admin- 
istrator, against the Biddeford Savings 
Bank, and suit the 
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against the same dis- 
missed. Judgment for defendant ac- 
tion law. 

The competent evidence 
leads believe the following the 
material facts: Mr, Moore, the lifetime 
his wife, purchased five shares the 
Biddeford National Bank, which paid 
for with his own money. 
were his request made out 
the name his wife. certificates 
kept his own files the bank vault, 
and drew the dividends, receipting for 
them hisown name. does not appear 
that his wife ever had the certificates 
ever knew that the shares were her 
name. After her death Mr. Moore sur- 
rendered the certificates the bank and 
induced the bank officers issue new 
certificates his own name. 

Also, wife’s lifetime, Mr. Moore 
deposited sum his own money her 
name the York County Savings Bank, 
taking out deposit book her name. 
Later withdrew this deposit from that 
bank and deposited the Biddeford Sav- 
ings Bank, and again taking out deposit 
book her name. This book was kept 
the bank, Mr. Moore being one its 
officers. does not appear that either 
deposit book was ever seen Mrs. 
Moore, that she ever knew either 
deposit. Shortly after her death, Mr. 
Moore induced the bank pay tohim the 
entire deposit. 

Mr. Moore did not make either 
bank his wife any statement his 
purpose either these transactions. 
far appears, had the stock and 
money put his wife’s name merely for 
his own convenience, become her 
property case she should survive him, 
but otherwise remain his property. 

Mr. Moore, however, survived his wife 
some eight years. After his death her 
heirs procured the appointment the 
plaintiff administrator upon her estate. 
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The plaintiff thereupon brought 
equity against the national bank com. 
pel issue him, such administra- 
tor, certificates for the five shares its 
against the savings bank recover the 
amount the deposit standing her 
name her death. 

have occasion consider what 
would have been Mrs. Moore’s right 
this property after the death her hus- 
band had she survived him, for she did 
not survive him. Nor the question 
whether the transactions above recited 
operated vest Mrs. Moore, her life- 
time, the strict legal title the property. 
That might be, and yet the actual bene- 
ficial ownership remain all the timein Mr. 
Moore. such case she would simply 
have held that legal title trust for him, 
and the court could compel her adminis- 
trator transfer the administrator 
Mr. Moore’s estate. Gray Jordan, 
Me. 140. The only question whether 
the actual, beneficial ownership was trans- 
ferred Mrs. Moore; for, was not, 
her administrator cannot maintain suit 
against either bank for yielding the 
property the actual beneficial owner. 

That such ownership was not trans- 
ferred Mrs. Moore must apparent. 
There was gift completed delivery, 
nor was there any complete declaration 
trust her favor, one the other 
which was essential vest the property 
her. Robinson Ring, Me. 140; 
Northrop Hale, Me. 66-71; Bank 
Merriam, Me. 146. 

The plaintiff urges that, between 
husband and wife, should presumed 
that gift was intended. That relation- 


ship circumstance, but not controll- 
ing one. Even gift was intended, 
was not perfected. Bank Fogg, 
Me. 374. 
Bill equity dismissed, with costs. 
Judgment for the defendant the ac- 
tion law. 


LEGAL DECISIONS, 


NOTES CASES. 


The Supreme Court the United 
States, the case Turner Richard- 
son, receiver, holds (January 
that the Comptroller’s authorization 
not necessary receiver ana- 
tional bank bring action estab- 
lish claim the bank against insol- 
vent debtor, and for the sale collateral 
held the bank. Section 5,234, 
Stat. providing that the receiver 
shall under the direction the 
troller, means only that shall sub- 
ject such direction, and not that 
shall obliged get special authority 
for every act that does collecting 
the assets the bank. 


Concerning the liability stockholder, 


pledgee national bank shares, the 
Hayes Fidelity, etc., Go. (Dec. 
1900), holds that pledgee national 
bank shares, with power attorney 
blank indorsed thereon and signed the 
pledgor, does not become liable owner 
for assessment causing the shares 
transferred the books the bank toa 
third person for the purpose being held 
the latter trustee for both parties, 
and accordance with the contract 
pledge, although the pledgor did not ex- 
pressly authorize such transfer. 

The only difference between this case 
and those decided the Supreme 
Court wherein transfer third per- 
son has been held not involve the 
pledgee with liability, 
that here there was proof anexpress 
agreement between pledgor and pledgee 
that the shares transferred should 
held the third person security; but 


implied from the indorsement blank 
and delivery the shares. 


showing the worthlessness corpo- 
rate guaranties obligations other than 
their own, the decision the Circuit 
Court Appeals, First Circuit, Ward 
Joslin (Dec. 1900), structive. 
loan and trust company organized under 
the laws Kansas (Comp. Laws, 1885, 
23), had given guaranty for val- 
uable consideration, the payment 
certain promissory notes from one third 
party another, not being guaranty 
the payment securities negotiated 
the company. The creditor had obtained 
judgment upon the corpora- 
tion, which remained unsatisfied. The 
creditor therupon sued one the stock- 
holders for the his consti- 
tntional liability for ‘‘dues” the cor- 
poration, but notwithstanding his claim 
was based upon judgment, not 
permitted recover, held that the 
corporation had power make the 
guaranty; that judgment creditor 
corporation can only maintain action 
against stockholder where the judgment 
based upon “debts” the 
corporation, which terms not include 
ultra vires contract; and that, although 
under the Kansas law the corporation 
might itself estopped receiving the 
benefit the contract, from pleading 
ultra vires defense action there- 
on, the stockholder was not barred from 
making such defense denial liability. 


Richardson Olivier, the Cir- 
cuit Court Appeals, fifth circuit (Nov. 
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20, 1900), hold that check which de- 
posited insolvent national bank 
the day closed its doors, and when 
was known its officers insolvent, 
remains the property the depositor, 
who may recover the proceeds from the 
receiver, who has collected the check. 


The decision the Supreme Court 
Indiana First National Bank Henry, 
(Dec. 19, 1900), illustrates the necessity 
which has been many times pointed out 
the Journal, that the purchaser before 
maturity negotiable paper payable 
order, should acquire proper in- 
dorsement. bank advanced money 
the payee negotiable promissory 
note, but some inadvertence, when the 
note was turned over the bank, the 
payee failed indorse it. This the 
bank did not discover until after maturity 
the note, and then the payee had left 
for parts unknown. The maker the 
note had good defense the 
hands the payee—want considera- 
tion—and the court holds that the bank, 
the possessor unindorsed note, 
stands better position. 


The New York Court Appeals 
Caponigri Altieri (Jan. 1901), decide 
concerning the mode enforcement 
the penalty for usury against individual 
bankers. The General Banking Law 
1892 permits one paying usury 
individual banker recover twice the 
interest paid, and states its true intent 
place banks and individual bankers 
equality such matters with 
tional banks. The court holds that such 
recovery cannot had way counter- 
claim against the banker’s action for the 
debt, but must enforced penal suit 
the same manner provided act 
Congress the case national 
banks 
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Indorsements ‘‘for collection” are get- 
ting out date since the clearing house 
embargo upon them, but the following 
decision the Supreme Court Ohio 
People’s and Drovers’ Bank Craig 
(Nov. 27, 1900) worthy notice, 
indicating very foolish practice 
for any bank which receives paper in- 
dorsed for collection, remit the 
owner therefor out its own funds prior 
making the collection. Let the facts 
and decision speak for themselves. 
Ohio bank, and the owner it, indorse- 
ment from the payee, indorsed and for- 
bank. The cashier that bank entered 
the note upon its collection register, 
put among its cash items, and re- 
mitted the bank’s own draft 
But the note was not collected the 
ime, and afterwards, when 
sued the thereon, recovery 
was denied. brief, the court holds 
that where negotiable promissory note 
indorsed for collection and sent the 
place payment, the person receiving 
such note, with such indorsement, has 
power sell transfer the note. His 
power limited collection; and where 
remits the amount thereof out his 
own funds the owner though had 
fact collected the note, such transac- 
tion payment and extinguishment 
the note and not 
the payment made with the assent 
the maker, becomes liable for 
money paid his use, liable the 
note re-issued note; but where the 
maker does not assent such payment 
there liability, either the note 
for money paid his use. 
making such payment is, non-assent- 
ing makers, volunteer, and not entitled 
subrogation. 


The establishment the Negotiable 
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Instruments Law the two states In- 
diana and Pennsylvania would result 
more substantial justice being done than 
afforded the decision the Appel- 
late Court Indiana Midland Steel 
Co. Citizen’s Nat. Bank (Jan. 1901) 
upon the following transaction: 

note was executed Indiana 
payee that state and made payable 
bank Pittsburgh, Pa. The form the 
note complied with the requirements 
negotiability Pennsylvania law, but not 
Indiana, was not made payable 
bank the last named state. The note 
was due course time discounted 
Indiana bank, and afterwards the 
maker was sued thereon the Indiana 
court. defense, good against the 
payee, was interposed. Was the bank 
subject it? Yes; did not hold pa- 
per negotiable and free from defenses 
according the law Indiana, and 
availed nothing show, reply, that 
the note was negotiable instrument 
under Pennsylvania law. 


The principle law, well-recognized 
Nebraska, that money collected 
bank for another notes drafts 
held trust for the owner, who 
ferred creditor case the bank goes 
into liquidation, applied the supreme 
court that state State Bank 
Commerce Grand Island, decided 
January 23. There the bank named re- 
ceived $2,000 sight draft for collection, 
which collected, and shortly afterward 
went into the hands 
court makes the following rulings: 

Money collected bank for an- 
other notes drafts, and retained, 
held trust for the owner, and does not 
become part the assets the bank; 
and the bank thereafter becomes 
solvent, and receiver appointed, the 
one for whom the collection made 
preferred creditor. 
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Where trust funds are wrongfully 
converted, the beneficiary entitled 
the funds, the proceeds thereof, 
long can definitely trace them, until 
they reach the hands innocent 
holder. 

Where trust money has been wrong- 
fully commingled trustee with his 
own, and makes payment from the 
common fund, will presumed that 
paid out his own, and not trust money. 

The claim beneficiary for trust 
money may preferred the extent 
the cash found among the assets in- 
solvent trustee the time his failure, 
where not affirmatively shown that 
the cash assets are not part the trust 
fund. 


The Supreme Court Colorado 
Hayes City Denver (Dec. 
action successful bidder for cer- 
tain municipal bonds recover his de- 
posit which accompanied the bid because 
the invalidity the bond issue, holds 
that the depositor not entitled inter- 
est the amount deposited. 


National banks the Washing- 
ton have the right, according the de- 
cision the Supreme Court 
ton Citizen’s National Bank Dayton 
Columbia County (Dec. 1900), 
bring suit, trustees their sharehold- 
ers, and without joining such shareholders 
the action obtain relief against 
excessive taxation their shares stock. 
further held this case that where 
tional bank when presents its list 
stock him for taxation, that such stock 
will assessed certain value, but 
nevertheless assesses higher value 
without notice the bank, the bank may 
maintain its action for relief against 
cessive taxation, though did not 
before the board equalization and ask 
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for reduction, the act the assessor 
raising the assessment that 
the stock would assessed certain 
value, was fraud the bank. 


Among the items property Cali- 
fornia bank was the following: 

“Loans stocks and bonds, 
This item, among others, having been 
assessed and taxes thereon paid under 
protest, the bank brought suit recover 
them, contending that the assessment was 
void for uncertainty description, and 
because was made 
property. The Supreme Court Cali- 
fornia (Savings and Loan Soc. San 
Francisco, Jan. 14, 1901) holds that the 
term “loans stocks and bonds”’ suffi- 
ciently describes the property, and the 
fact that loans made bank are se- 
cured property which exempt from 
taxation, does not render such loans 
untaxable. 


The Supreme Court California 
Findlay Potts (Jan. 15, 1901), holds 
that promissory note with stipulation 
for attorney’s fees case suit not 
negotiable instrument that state. 


The law Maine the necessity 
presentment demand paper and pa- 
per not payable demand, before bring- 
ing action thereon, stated the 
Supreme Court Heslan Bergeron 
(Dec. 1900), follows: 

the statutes Maine (Rev. St. 
tion promissory note payable 
place certain, either demand de- 
mand after time specified therein, 
the plaintiff shall not recover unless 
proves demand made the place 
payment prior the commencement 
the suit. 


issory notes payable bank, but 
demand demand after date, 
appeared that they were not presented 
the bank before suit brought. 
that was not necessary so. 


Banks who attempt collect debts 
owing them the holders checks 
deducting the amount when such checks 
are presented for payment, will inter- 
ested the decision the Supreme 
Court lowa Percival Strathman 
(Jan. 18, involving case this 
kind. One Percival received check 
Iowa bank for $150, which indorsed 
blank and handed over his father 
collect, with instructions how dispose 
the proceeds. The father owed the 
bank $57.72, and this the bank insisted 
withholding, which the father first 
objected, but finally consented, accepting 
the balance $92.28, and surrendering 
the check. Percival thereupon sued the 
bank for the balance, and 
judgment. The bank 
father was the owner the check, and 
contended that there had been 
But the court declares the bank was not 
purchaser, but merely drawee, whose duty 
wastopay. ‘The question decided 
was whether, against the owner, the 
amount the agent’s debt may thus 
withheld. The bank, the court says, 
parted with nothing and will pre- 
cisely the same situation, after paying 
this balance, before the transaction. 
Under such circumstances the 
debt, the court holds, cannot applied 
check draft against the claim 
the principal. 


The constitutionality the Michigan 
statute providing for taxation stocks 
foreign corporations held residents 
Michigan, passed upon the su- 


q 


LEGAL DECISIONS. 


preme court the state lengthy 
opinion (Bacon Board State Tax 
Commissioners, February 27, and 
the validity the statute affirmed. 

case came the application 
acitizen St. Clair, Mich., who was 
taxed $50,000 upon shares owned him 
the New York Central Hudson River 
Railroad Co., New York corporation, 
whose real estate and capital excess 
real estate are taxed the State New 
York, but whose stock, owned that 
state, not taxed. 

The Michigan holder contended that 
the property and franchises the cor- 
poration are taxed the State New 
York, New York Central stock not 
taxable His contention 
denied the court. 

Looking more into the particulars 
the case, the Michigan statutes provide 
that for the purposes taxation,personal 
property shall include (Sec. 3,831, Comp. 
L., 1897): 

All goods, chattels and 
effects belonging inhabitants this 
state situate without this state,except that 
property actually and 
vested business state shall 
not included. 

All shares corporations 
organized under the laws this state 
when the property such corporation 
not exempt not taxable itself, 
when the personal property not taxed. 

“Subdiv. All shares foreign cor- 
porations, except national banks, owned 
citizens this state.” 

The first gronnd contention against 
the tax that the statute providing 
for taxation foreign stocks unconsti- 
tutional that not uniform and 
equal. The argument that because 
under this statute individual holding 
Stock issued domestic corporation 
which pays taxes its capital stock, 
not taxed such individual stock held 
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him, the same rule must applied 
persons owning stock foreign corpo- 
ration whose capital stock taxed. But 
the court does not see that light. 
The statute provides uniform rule for 
the taxation shares both 
mestic and foreign corporations except 
where the property the corporation 
taxed Michigan, and there nothing 
unconstitutional this. Michigan has 
control over what other states may 
the matter taxation; doubtless much 
foreign money invested her own corpo- 
rations taxed elsewhere; such double 
taxation she powerless prevent, and 
the matter one for legislative regulation 
and comity, not matter for the courts. 
The state has the power tax the shares 
residents foreign corporations, and 
this power not affected the action 
another state imposing taxes upon the 
corporations. 

second contention against the legal- 
ity the tax, that not uniform, 
citizens the state who are non-residents 
the state would escape taxation, and 
only the foreign stock the hands 
resident citizens would taxed. But 
the court brushes this away ruling that 
the legislature intended use the word 
resident. 

Lastly, was claimed that the taxation 
New York Central stock held Michi- 
gan contravention that clause 
the Constitution the United States 
which provides that faith and credit 
shall given each state the public 
acts, records and judicial proceedings 
every other state.” court holds that 
there nothing this clause prevent 
the State Michigan from exercising its 
power taxation shares foreign 
corporations held within its limits, even 
though the corporations themselves are 
taxed the jurisdictions where their op- 
erations are carried on. 
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One the justices, Grant, dissents 
from the majority the court, holding 
the view that double taxation 
equal taxation under the constitution 


BANK CHECKS SHERIFFS, 


Bank checks drawn sheriffsin disbursing 
private funds not exempt from tax. 


Office 


TREASURY DEPARTMENT, 
INTERNAL REVENUE, 


Feb. 15, 1901. 


have the honor acknowledge 
the receipt your letter the 
ultimo, asking for the ruling this office 
the question whether the bank checks 
sheriff disbursing funds realized from 
sales property executions 
issued out the courts the county 
are within the exemption section 
the act June 13, 1898. 

reply, you are advised that 
the opinion that the bank checks drawn 
sheriffs disbursing funds belonging 
private parties realized sheriff’s 
sales property are not 
within the exemption provided section 
2-cent stamp. 

Respectfully, 
Comm’r. 


Mr. Penman, Collector Internal 
Revenue, Scranton, Pa. 


BANKS, 


bank beginning business during the 

year ending June 30, 1901, not re- 
quired pay special tax its capital 
for this year.—Under the new law go- 
ing into effect July bank then 
thereafter beginning business must 
pay the special tax reckoned its 


War Revenue Official Decisions. 
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Michigan, the taxation shares stocks 
foreign corporation whose capital 
already taxed elsewhere, unconstitu- 
tional and cannot sustained. 


capital ‘‘at the time commencing 


Office Com’r, etc., March 1901. 


reply your letter the 21st 
ultimo, you are hereby advised that 
bank beginning business during the cur- 
rent year, and not having been busi- 
ness during the preceding fiscal year, can 
not, under the law present force, 
required pay special tax reckoned 
its capital for this year. 

Under the new law going into effect 
July 1901, expressly provided that, 
the case bank then thereafter 
beginning business (not having been 
business the preceding fiscal year), the 
special tax the bank shall reckoned 
its capital “at the time commenc- 
ing 


Respectfully, 
Com’r. 
Mr. John Sinsel, Revenue Agent, 
Cincinnati, Ohio. 


UNLAWFUL ISSUE RFCEIPTS FOR MONEYS 
RECEIVED PAYMENT SPECIAL 
TAXES. 


Office Com’r, etc., March 
[Int. Rev. Circular No. 595.| 
Collectors Internal Revenue: 


Information has been received this 
office that some deputy collectors issue 


receipts for moneys received payment 


special taxes. This practice vio- 
lation section 3,183, United States Re- 
vised Statutes, and must discontinued 
once. Where money received 
payment special taxes the proper 


the taxpayer. 
law this respect strictly complied 


The act March 1901, amending 
the War Revenue act, takes effect July 
Among the many changes effected, 
the following are noted more espe- 
cial interest our readers, 


TAXES REPEALED, 


Bank checks, cents, 

lading for export, cents, 

Bonds indemnity and bonds not 
otherwise specified, cents (repealed 
except bonds indemnity). 

Certificates deposit, cents. 

Certificates not otherwise specified, 
cents. 

Commercial brokers, $20. 

Express receipts, cent, 
Insurance—Life, cents each $100 
marine, inland, fire, cent each dollar; 
casualty, fidelity and guaranty, cent 

each dollar. 

Lease, cents $1. 

Money orders, cents for each 

Mortgage conveyance trust, 
cents for each $1,500. 

Power attorney vote, cents. 
Power attorney sell, cents. 
Promissory notes, cents for each $100. 
Protest, cents. 

Telegraph messages, cent. 


WAR REVENUE OFFICIAL 


special-tax stamp evidencing the pay- 
ment the special tax must issued 
Collectors will see that the 


AMENDMENTS WAR REVENUE ACT 
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with, and that officers who hereafter dis- 
regard the law are promptly separated 
from the service. 


Telephone messages, cent. 
Warehouse receipts, cents. 


TAXES MODIFIED, 


Bills exchange—Foreign, cents for 
each $100; formerly cents. 

Conveyance, exempted below $2,500; 
above $2,500, cents for each for- 
merly cents for each $500. 

Sales products cent 
for each $100 retained, but sales mer- 
chandise actual course transporta- 
tion exempted from tax. 


TAXES REMAINING UNCHANGED. 


Bankers’ capital and surplus, $50 for 
$25,000 and for each additional $1,000. 

Bills lading, domestic, cent. 

Bonds, debentures, certificates in- 
debtedness, etc., cents for each $100. 

Broker’s contract, cents. 

Certificates profits, cents for each 

Certificates stock, original issue, 
cents for each $100. 

Certificates stock, transfers, cents 
for each $100. (An amendment includes 
bucket shops.) 

Inland drafts bills exchange, 
cents for each 
Stockbrokers, $50. 
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CUSTOMER’S NOTES. 


BADGER, 


Probably all credit men are requested 
more less frequently give customers 
additional time which pay their 
turing bills. This usually done 
taking the customer’s notes maturing 
such time times may conceded 
the jobber urged necessary the 
customer. 

taking unsecured notes there 
ways this objection, that consider 
ourselves unsafe any time before the 
maturity the note, there is, many 
cases, way which can protect our 
interests. order partly overcome 
this, the following form note can 
used: 


With exchange and all collection 
charges and interest before and after ma- 
turity the rate per per centum 
per until paid. 

This note shall, the option the 
holder, become once due and payable, 
any change take place the ownership 
the business the maker, his 
become insolvent, fail pay any 
other indebtedness the payee hereof 
creditor, orif chattel mortgage placed 
his stock goods 


The objection will raised that this 


non-negotiable note. This readily 
admitted. But how many credit men 
really care for negotiable note? 
discount them our bank the banker 
takes them our endorsement, and 
they are not paid when due once 
become the owners the notes and the 
contract between and our customer 
good far the maker and payee are 
concerned. 


experience about twenty five 
years the writer has found that the best 
results have been obtained making 
notes payable the customer’s own bank, 
When the note payable the 
office bank has been the experience 
that the customer not prompt tak- 
ing care when payable his own 
bank; probably for the reason that 
knows the jobber will take care 
does not, and thinks that delay 
will make material difference. pay- 
able his own bank will make ex- 
tra effort pay it, particularly the note 
sent out subject protest. 

The following are actual recent experi- 
ences with several notes had discount- 
our bank: 

note was payable our office, 
and when due had received 
from him reference the note, al- 
though had been given about ten days’ 
notice its maturity. knewthat 
would take care it—and did. 

“B’s” note was payable his own 
bank. few days before was due 
wrote asking that held for ten fif- 
teen days. wrote him that had 
disposed the note and was out our 
possession, and that undoubtedly his own 
bank would grant him the desired accom- 
modation. note was paid promptly 
when due. 

note was similar “B’s,” but 
with this exception, that this note was re- 
turned unpaid. Our bank immediately 
sent back their correspondent with 
instructions once properly 
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way, one those fellows who always 
slow pay. 

received treatment like 
and “C’s,” but went protest, and 
took this position: his banker, who 
knew all about him and the trade condi- 
tions his immediate vicinity, and was 
supposed much better posted his 
affairs than were, would not give him 
the desired accommodation, certainly 
could not. should not expect 
what his banker 
was paid few days, and the 
fees for collection. has since gone 
into bankruptcy, showing his banker’s es- 
timate have been 

made the same request 
others, and received the same response. 
The day the note was protested sent 
half the amount, saying that his banker 
was not lending any money that time, 
and could not accommodate him. few 
days later sent another remittance 
the note, but noticed that had 
changed his bank account the other 
bank. evidently realized the position 
his bank had placed him refusing 
the accommodation. 

number instances have been 
saved the settling indebtedness 
large discount pursuing course simi- 
lar that outlined above C’s case, the 
customers having gone into insolvency 
shortly after the maturity the notes, 


but not before their bankers had paid our 
notes. 


When customer insists his note 
being payable your office your bank 
there ground for the suspicion that 
does not intend pay when due, and 
experience has shown that this often 
the result, not therefore best in- 
Sist that our customer’s notes made 


CUSTOMER’S NOTES. 


219 
payable his bank some other 


ing institution his own city 
town? 


THE BLICKENSDERFER TYPEWRITER. 


The Blickensderfer Typewriter advertised 
our columns has been attracting much attention 
banking circles from its peculiar adaptability 
the special needs the banking office. The 
readiness with which the spaces between lines 
can adjusted any width required makes 
very convenient for use connection with the 
various adding machines, while its portability, 
due small size and light weight will found 
great value where the machine must 
moved about the bank used the private 
desk. The following letter received the man- 
ufacturers tells what thought those 
who are using it. 


Capital, $300,000. Surplus, $750,000, 


No. 984. 
INDIANA NATIONAL BANK. 
Designated Depository. 


Indianapolis, Ind., May 23, 1900. 


The Blickensderfer Mfg. Co., 
City. 


Gentlemen:—The No. Blickensderfer Type- 
writer now owned was purchased 
used writing our large Eastern remittance let- 
ters. seems the only typewriter that 
could find that could practically 
connection with the narrow spacing the Add- 
ing Machine, which now coming extensive- 
into use banks. With the Adding Machine 
and Typewriter fifty items may listed and 
described letter sheet ten inches length, 
and perfect letter-press copy the work can 
taken for permanent record, thus securing 
considerable saving time and labor. be- 
lieve time this new system will come into gen- 
eral use among banks. 

are much pleased with the work done 
your machine, and especially with its perfect 
alignment. 

Yours respectfully, 


PORTER, Cashier. 
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THE GARFIELD NATIONAL, NEW YORK, 


The recent increase the capital 


the Garfield National Bank $1,000,000, 
and its surplus $1,000,000 more, 
makes this institution the largest any 
the banks the City New York 
above Pearl Street. Located the cor- 
ner 23d Street and Sixth Avenue, 
the heart the great retail trade district 
the city, this increase has been made 
meet the ever increasing business de- 
mands that section, 

The Garfield National Bank was or- 
ganized 1881, just when the retail busi- 
ness the city began outgrow its for- 
mer bounds and enter the section 
which the bank now the 
growth has been keeping with the 
wonderful growth the retail business 
the central portion the city, feature 
which the great department stores, 
and the facilities afforded the bank 
have contributed largely the general 
development. policy the bank has 
always been keeping with the conserva- 
tive business sentiment, and this has been 
main factor its success and solidity. 

profitable business enterprise, the 
bank stands with hardly rival, and this 
fact reflects the greatest credit upon the 
management. ‘The original capital the 
bank was $200,000, and has always re- 
mained this figure until its increase 
$1,000,000 short time ago. Upon this 
$200,000 capital, per cent. was paidto 
its stockholders dividends during the 
year 1900 alone. The condition the 
bank just before the increase, shown 
the official report the Comptroller 
the Currency, February 1901, was, 
capital $200,000; surplus, $800,000; 


divided profits, $308,401; and deposits, 
$7,822,925. $1,600 per share 
have been made for the original stock, 
but could not obtained even that 
figure, are but three banks the 
metropolis whose stock sells for greater 
amount. 

The first president the Garfield 
tional was George Robinson. 
succeeded 1884 Alfred Cheney, 
and upon Mr. Cheney’s death 1893, 
Gelshenen was elected. 

George Vail was the first 
was succeeded 1888 Henry 
Northrop, and January, 1892, 
Poor became the cashier, The executive 
staff now Gelshenen, President; 
C.W. Morse, Vice-President; Poor, 
Cashier, and Douglass, Assistant 
Cashier. The board directors, which 
exceptionally strong one from busi- 
ness point view, follows: James 
Breslin, Plaza Hotel; James McCutch- 
eon, linen merchant, West 23d Street; 
Gelshenen, president, 6th Avenue 
and 23d Street; Chas. Wills, builder, 
156 Fifth Avenue; Chas. Morse, presi- 
dent American Ice Co., Lexington Ave- 
nue and 23d Street; Harry Morse, 
Morse Co., shipping; Broadway; 
Morgan O’Brien, Supreme Court Jus- 
tice, Madison Avenue and 25th Street. 


THE NEW FIRST NATIONAL BANK, 
COLUMBUS, 


The New First National Bank Co- 
lumbus, Ohio, the stockholders’ meet- 
ing held February 27, 1901, increased 
its capital from $400,000 $500,000, the 
increase being necessitated the large 
volume business which the institution 
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now enjoying. Nearly all the new 
stock was taken the old stockholders, 
One hundred and seventy was eagerly bid 
for the stock the market, but two hun- 
dred was asked. 

This bank was organized only four 
years ago, and its present condition isone 
which the officers may well feel proud. 
According the official figures furnished 
the Comptroller the Currency Decem- 
ber 13th, the deposits then amounted 
$2,510,579, being gain per cent. 
over those year previous. The undi- 


vided profits the same date 


$113,897, which, compared with the 
figures year ago, show increase 
about percent. This does not include 
per cent. semi-annual dividends which 
the bank has paid. Altogether the show- 
ing very gratifying. 

The New First National Bank dis- 
tinguished from the ordinary commercial 
bank that addition the regular 
banking business conducts municipal 
bord department, purchasing municipal 
securities direct from the municipalities 
which issue them after the most careful 
investigation responsible attorneys into 
their legality. This department has 
grown large proportions. The officers 
are Nicholas Schlee, President; Albert 
Heffner, Vice-President; Chas. Mayers, 
Cashier; and Paul DeLong, Assistant- 
Cashier. 


THE DOLLAR SAVINGS AND TRUST 
COMPANY YOUNGSTOWN, 


The business this institution has 
grown render its present quarters 
inadequate, and preparing erect 
eight-story banking and business block 
Youngstown. The new block will 
have frontage feet the public 
square and depth feet Wick 
avenue. will contain least first- 
offices, and the entire ground floor 
will set apart for the use the bank. 
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The upper story will probably have 
splendidly equipped law library for the 
use the bank’s legal tenants. The 
block will built stone, brick and 
steel, and when completed will one 
the finest bank buildings Ohio. 

The officers are: John Williams, 
President; John Wick and Henry 
Garlick, Vice-Presidents; Adams, 
Secretary and Treasurer; Mason Wick, 
Assistant Secretary. 

unique feature this bank’s condi- 
tion that has 8,350 depositors, while 
the population the community from 
which draws its business but 44,000. 
This about one depositor for every 
family, record probably unequalled 
any other bank the United States. 


BANKERS’ NATIONAL BANK, CLEVELAND. 


This institution was organized Feb- 
ruary 15, and located the Hol- 
lenden Hotel Building. 

There was meeting the stockhold- 
ers the 6th February, which the 
following men prominence were elected 
Directors: Luther Allen, Charles 
Schmick, Gehring, Emil Joseph, 
Wiiliam Hunt, Holden, Andrew 
Dall, Findlay, Comey, Wil- 
liam Grief, John Leicht, Trask, 
Conger, Joseph Kraus. 

the Directors’ meeting subsequently 
held the following officers were elected: 
Luther Allen, President; Schmick, 
Vice-President, and Kraus, Cashier. 

The bank starts out with capital 
$500,000 and surplus $100,000 and 
force efficient officers, men years 
experience. They will devote special at- 
tention the wants and requirements 
the country banker, and will extend all 
courtesies usually extended carefully 
conducted banking house, being ready 
all times give their advice and experi- 
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ence their country bank friends, 
whom they have many. Mr. Allen was 
for several years the Society 
for Savings, President the Toledo 
Western Railway Company, and inter- 
ested the building and manufacturing 
lines. Mr. Schmick banker thirty 
years’ experience, prominent iron manu- 
facturer, and President the First Na- 
tional Bank Leetonia, Ohio. Mr. Kraus, 
the Cashier, was born Cleveland and 
has been the banking business that 


Here comes another the beautiful 
booklets from the Bureau Publicity 
the Pan-American Exposition, Buffalo, 
cover light green. The unique feature 
the miniature reproduction the 
famous poster, The Spirit Niagara,’ 
which has had most remarkable de- 
mand. ‘The envelope which the poster 
booklet mailed also bears reproduc- 
tion this artistic work. The booklet 
popular picture book, the first page 
having engraving the magnificent 
Electric which 391 feet high, 
and which will form the glorious centre- 
piece the great Exposition. the 
same page miniature one the 
torch bearers which will adorn the wings 
the Electric Tower, and beside 
picture Niagara Falls. The second 
page shows picture the Electricity 
Building and five other small illustrations 
the uses electricity. third 
page shows the splendid group 
ings erected the National Government 
and which will contain the Government 
exhibits, also five miniature illustrations, 


one them showing the life-saving sta- 
tion, where exhibitions will given 
daily picked crew ten men, during 
the Exposition, The fourth page de- 
voted the wonderful displays Gov- 


EXPOSITION BOOKLET. 
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city for eighteen years, starting 
messenger for the State National Bank 
and working his way the position 
general bookkeeper, severing his connec- 
tion after service fifteen years ac- 
cept the position Assistant Cashier 


the American Exchange National Bank 
Cleveland 1897. When the Bankers’ 
National Bank was organized was 
offered the cashiership. Mr. Kraus, al- 
though only years old, considered 
one the most progressive and conser- 
vative bankers Cleveland. 


ernment ordnance; the fifth the Ma- 
chinery and Transportation Building and 
four other illustrations modern ma- 
chines and vehicles. The centre the 
booklet shows birdseye view the Ex- 
position, and gives one some idea the 
great extent the enterprise upon which 
about $10,000,000 being expended. 
The grounds contain 350 acres, being 
half mile wide and mile and quarter 
long. Other pages show horticulture, 
graphic arts and mines, manufactures 
and liberal arts, the Music Temple, the 
Plaza and its beautiful surroundings, the 
Stadium athletic field, the agricultural, 
live stock and ethnology features, and 
few the thirty forty ingenious and 
novel exhibits which promise make the 
Midway the most wonderful that has ever 
been prepared for Exposition visitors. 
The last page shows ground plan the 
Exposition, whereon the location dif- 
ferent buildings indicated. rail- 
roads will make low rates from all parts 
the country during the Exposition, 
which opens May and continues six 
months, and the people Buffalo are 


preparing entertain comfortably the 
millions who will attend. Anyone desir- 
ing have copy this booklet may 
have free addressing the Pan Ameri- 
can Bureau Publicity. 
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INQUIRIES AND CORRESPONDENCE. 


department carried for the benefit all subscribers, who are entitled submit 
questions general interest, and expect prompt and careful consideration thereof, with- 


out charge. The names and places those submitting inquiries are published, unless special 


request made the contrary. 


Restricted Checks 


SECOND NATIONAL BANK, 
CLARION, Pa., February 26, 1901. 
Editor Banking Law Journal: 

DEAR answer the following 
the next issue the Journal: 

town this county, there one 
bank. Inthe same town, vicinity, there are 
two rival firms,—merchants, Smith Bros., and 
Brown Bros. Smith Bros. business the 
local bank, and send their checks thereon city 
merchants. prudence and cau- 
tion, the city merchants, the city banks 
which these checks are deposited, send these 
checks Brown Bros. for presentation and col- 
lection. Smith Bros. not want Brown Bros. 
see their checks, and stamp the back 
their checks, the following: 


“This check payable through banxs and 
bankers only, and not through any firm, indi- 
vidual, Oakdale. 


Smith 


Oakdale used here the name the 


Kindly give your opinion the foilowing 
points: 

Has this indorsement the back the 
check any effect, and so, what effect, the 
negotiability the check? 

What should the local bank the pre- 
sentation this check Brown Bros., any 
individual Oakdale? 

vidual that place, payment refused,should 
the party presenting the check have protested, 
particularly where protest required? 

the indorsement the back the check, the 
bank liable any one; so, whom? 

has passed through number 
hands, and payment refused reason such 
indorsement, would indorsers liable check 
Not protested? 


payment refused and check protest- 
under such circumstances, who liable for 
the protest fee? 

Kindly give your opinion generally about 
peculiar practice this character, and, the 
general answer, please state what are the duties 
other banks through which such checks, bear- 
ing indorsements drawers restricting payment 
banks and bankers, pass, taking them 
and giving credit therefor their patrons who 
deposit them. finally come drawee 
banks the hands firm individual, and 
payment refused, then there trouble and the 
amount the check and protest fee charged 
the patron some other bank. 

Yours truly, 
MAFFETT. 


construe the stamped indorsement 
the back part the check, 
but mere accompanying memorandum 
instruction from drawer not 
pay presented any one other than 

has effect the negotiability 
the check. 

drawee bank Pennsylvania, the bank 
should follow the instruction and refuse 
payment. The drawer check Penn- 
sylvania, and many other states, has 
right instruct his bank not pay it, 
when presented—to stop payment—no 
matter how whimsical his reason for the 
instruction may be, and the bank obeying 
the instruction, incurs liability the 
holder; the drawer suffers all the conse- 
other states, where check assign- 
ment and the bank liable bona fide 
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holders checks, and where the drawer 
has right stop payment, the bank 
should disregard the instruction and pay 
the check. 

Payment being refused the indi- 
vidual presenting the check, should 
protested, particularly where protest 
required. 

The bank liable one. has 
merely obeyed the instruction the 
drawer, its depositor, for whom acts 
paying agent. 

payment refused, would discharged 
unless the necessary steps preserve 
their liability were taken, any other 
case negotiable check. 

The drawer liable for the protest 
fee. 

Answering the request for general 
opinion about peculiar practice this 
character, and the same time stating 
our reasons upon which the above answers 
are based, would say: 

clause this nature designed 
restrict payment the check bank 
banker through banking channels. 
recalls the memorandum the face 
checks many New York banks during 
and following the panic 1893 “Payable 
through the New York Clearing 
House” and brings mind the crossed 
check system England where the words 
the face are put for the pur- 
pose having the check paid any, 
particular, banker, only. But while 
the object the crossed check system 
guard check, which has fallen into 
improper hands, from being paid, 
enable the payment better traced, 
and while the design restricting checks 
payment through the clearing house 
only was preserve the money supply 
the associated banks time panic— 
objects conducive general commercial 
good—the aim the restrictive clause 


the present case merely for the special 
good particular drawer keeping 
knowledge his checks from business 
rival, and the effect detrimental gen- 
eral, introducing feature doubt 
and uncertainty into instrument de- 


for general circulation. much 


the general policy such special, 
restrictive, clauses. 

the legal effect. have reached 
the conclusion that such 
clause mere memorandum, not part 
the check, and hence not affecting its 
negotiability, from the common law au- 
thority which exists concerning the legal 
effect memoranda crossings, placed 
upon checks England, with the same 
design restricting their payment 
banks and bankers only. brief word 
subject. 

the first half the last century there 
originated England the practice 
crossing checks, thus: 
(meaning any banker), “Smith 
(meaning particular banker). The form 
named payees were later institution. 
bearer checks might lost, stolen 
mislaid, and paid the finder thief 
the amount lost, the object the memor- 
anda crossing was torestrict their pay- 
banker only, compel the holder 
check present through channel 
known respectability, and where the 
check was paid banker, anything 
was wrong, the payment could traced 
the one who received it. The legal ef- 
fect such crossings upon thecheck first 
came for decision 1852, and was 
then held that the crossing was part 


*See, also, article this number 
Crossed Cheque System, reproduced from the 
Canada Law Journal. 


‘ 


INQUIRIES AND 


the check and did not affect its negotia- 
bility, nor was even positive direc- 
tion ‘to the banker pay only through 
banking channels, but mere warn- 
ing vigilant and make inquiry 
any one else and 
did pay, took the risk be- 
ing held responsible for negligence. Then 
statute was enacted 1856 that such 
crossings should have the force direc- 
tion the drawee that the check should 
paid only through some banker, 
changing their effect from mere cau- 
tion direction pay some banker 
only, and including “order” well 
checks. Then came another 
statute 1858 which first made the cross- 
ing part the check, and its alteration 
obliteration forgery. The courts 
later held that this statute did not 
affect the negotiability the check; 
though the crossing was part the 
was, nevertheless, negotiable. 
Then, 1876, came the Crossed Check 


act, which introduced 
option feature, provision that where 
the words were placed 
general specially crossed check, 
the person taking cannot acquire 
give better title than that the one 


from whom took it. 1882, the 
crossed check system was incorporated 
the Bills Exchange act, codifying the 
law England governing bills, notes 
and checks. 

From the foregoing see that where 
drawers checks placed upon them 
memoranda restricting their payment 
substantially similar effect the indorse- 
ment the check the present case— 
the English courts held that such memo- 
randa were part the terms the 
checks, did not affect their negotiability, 
and did not even amount positive 
direction the drawer his banker, 
but only caution; and that subse- 
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quent legislation, successive steps, 
changed the character such memo- 
randa (1) making positive direc- 
tion the banker, (2) making part 
the check (its negotiability being not yet 
affected), and (3) finally providing op- 
tional, non-negotiable addition. 

This common law authority, previous 
the English statute, and the absence 
any contrary American precedent, fur- 
nishes, therefore, the basis for our con- 
clusion that indorsement the 
drawer that check 
through banks and bankers only, and not 
through any firm individual Oak- 
dale,” and signed the drawer, 
part the check and does not affect its 
negotiability, but mere memorandum 
instruction the drawer the 
drawee bank. Indeed, the English de- 
cisions, before the statute, held that 
crossing the drawer pay bank 
only was not even positive direc 
instruction, but mere warning, which 
might disregarded the banker 
his peril; but think the better con- 
struction the special signed indorse- 
ment the present case regard 
letter instruction the depositor 
the banker not pay the check unless thus 
and so, treated the latter the same 
was privately written and not put 
the check. have answered 
that the bank should follow the instruc- 
tion, and refuse payment individ- 
ual, leaving the settlement protest 
fees, damage credit, and other injuri- 
ous consequences, upon the shoulders 
the drawer, outcome making such 
unnecessary instruction concerning 
the payment his negotiable obligation, 
which has about much sense under- 
positor his banker this check 
only when presented person having 
clean hands and face, high hat, black 
dress coat and polished boots; 
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event pay holder with dinner 
pail and overalls.” 

the duties banks through which 
such checks pass, taking them and 
giving credit their depositors, such du- 
ties are, the theory have adopted 
that the memoranda part the 
check, the same the case other 
negotiable checks. 


Certificate Deposit: Carnishment. 


March 
Banking Law Journal: 

DEAR SIR:—Will you kindly answer the fol- 
lowing proposition, which appears plain me, 
but does not friend: 

“A” deposits money the bank and takes 
this bank’s certificate deposit therefor. The 
bank garnisheed. Subsequently and before 
the date set for making answer the garnish- 
ment proceedings, the certificate deposit is- 
sued “A” presented “B” the bank for 
payment, properly indorsed “A.” Can bank 
refuse payment this certificate 
grounds garnishment? Can the bank held 
the garnishment proceedings pays the 
certificate. Certificate reads follows: 


This certifies that deposited with 
dollars, payable the 
order months from date, 
the return this certificate properly indorsed, 
call. Yours respectfully, 


The bank should not refuse payment 
the garnishment, unless the creditor 
tenders complete indemnity for such 


refusal. certificate negotiable 
instrument, upon which the bank has obli- 
gated itself pay the money the 
holder proper indorsement, whoever 
may be. Assuming that the bank knows 
nothing impeach his title reason 
A’s remaining owner the certificate 
and presenting through the garnish- 
ment should not prevent its carrying out 
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its commercial obligation, unless, said, 
Iowa (1897), section 3,950, provides: 


garnishee shall not made lia- 
ble debt due negotiable paper, 
unless such paper delivered, the 
garnishee completely exonerated in- 
demnified from all liability thereon after 
may have satisfied the judgment.” 


Upon the question the liability 
the bank the garnishment proceedings, 
pays the certificate the case 
Kauffman Jacobs, Iowa, 432, pre- 
sented somewhat similar 
gave his negotiable note order. 
Before maturity was garnished 
debtor maturity, and before 
his answer the garnishment proceed- 
ings, the note, bearing B’s indorsement 
was presented and paid. The 
creditor sued The court said: 

The single question presented is, was 
justified making such payment? 
had been served with the garnishee no- 
tice, but find nothing the evidence 
tending show that knew that 
time, nor until after payment was made, 
that the note question was the particu- 
lar property plaintiff was endeavoring 
reach the attachment proceedings. 
The evidence the indorsee’s owner- 
ship, together with the indorsement 
the note, was all presented and consid- 
ered the court below, and are not 
prepared say that the conclusion 
reached (that the garnishee paid good 
faith and was not liable plaintiff) 
manifestly unsupported the evidence 

this case there was some contro- 
versy whether the evidence showed 
A’s payment have been good faith. 
The court below found that was, and 
the supreme court refuses interfere. 
There was indemnity tendered this 
case. 

From this decision, plain that pay- 
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ment made the maker negotiable 
instrument indorsee, good faith, 
after garnishment creditor the 
payee, and before answer, exonerates 
him. Heis only carrying out his com- 
mercial obligation and preserving his 
honor. 


Bank Limita- 
tions. 


March 
Editor Banking Law Journal: 

DEAR SIR:—A private bank suspended pay- 
ment the panic 1893 and receiver was 
The receiver paid dividends the 
extent about One the part- 
ners, now residing this state, has since come 
into small fortune. Can depositor, who 
proved his claim and received per cent. there- 
from the receiver, now maintain action 
against such partner for the balance the 
theory that deposit not due until demanded, 
and that has never demanded his deposit 


The claim barred the 


statute limitations. A.claim this 
nature arose connection with the 
Meadowcroft Bros.’ bank failure, and the 
decision the court reported vol- 
ume the Illinois Appellate Court re- 
ports. 

Meadowcroft Bros., bankers, failed 
June 1893, upon which day receiver 
qualified and took possession. One 
the depositors, who had proved his claim 
and received dividend from the estate, 
afterwards, August 1899, brought 
action against the Meadowcrofts 
recover the balance his deposit. The 
Meadowcrofts pleaded the five-year stat- 
ute limitations, and the depositor con- 
tended against this that the statute did 
not begin run until demand was made 
for payment his deposit, and that, even 
the statute did begin run, the ap- 


pointment receiver stopped its run- 
ning. 
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The court held that when banker 
suspends payment and closes the doors 
the bank against depositors and credit 
ors, and discontinues banking operations, 
waives the necessity for demand 
the part his depositors. The cause 
action the depositor that case, there- 
fore, accrued June 1893, and from that 
date the statute limitations began 
run; and did not bring his action 
until August 1899, his right did not 
accrue within five years next before com- 
mencement the suit, and was barred. 
The court further held that the appoint- 
ment the receiver did not stop the run- 
ning the statute. 


Check Without Payee. 


SECOND NATIONAL BANK, 
CLARION, Pa., March 
Editor Banking Law 

DEAR answer through the Jour- 
nal, the following question: 

country merchant sends his check city 
creditor and wholly omits name any payee 
check through his negligence. 

The city creditor overlooks this fact, indorses 
the check and deposits his city bank and 
gets credit with same. The check then starts 
its travels and goes through number banks 


and finally reaches the drawee bank for pay- 
ment. 


Should the drawee bank pay? not, should 
the drawee bank protest check return for 
correction the absence any information 
from the drawer touching the same. 


Yours truly, 
MAFFETT. 


check, with payee blank unfilled, 
comes the drawee that form for 
payment. determining whether the 
bank should pay, refuse payment, the 
legal status such check must first 
considered and understood. The authori- 
ties the subject are the effect that 
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when bill note issued with blank 
for the name the payee, the person 
whom issued any subsequent bona fide 
holder whom the instrument comes 
has authority fill the blank insert- 
ing his own name Star- 
buck, Ind. 87; Daniel, Neg. Instr. 
145 and cases cited. 

This equivalent holding that bill 
note with blank for the payee’s name 
is. negotiable delivery, the same 
payable bearer, until the blank filled. 
Mr. Daniel says this subject 145): 


bill note with the payee blank 
almost every legal intent and purpose 
payable the bearer. passes from 
hand hand delivery. Any bona fide 
holder for value may fill with his 
own name and sue upon it. And although 
thus brought into apparent privity with 
the maker drawer, may, proving 
that was not the party whom was 
first delivered, exclude defenses valid 
against such first party and enjoy all the 
rights such bona fide holder for value 
and without notice. But the holder must 
actually fill the blank with his name 
before can recover upon the instru- 
ment, until then does not import 
contract with him.” 


the check with payee blank unfilled 
bearer, then the drawee whom comes 
such form would safe paying 1t. 
But the check not actually payable 
bearer, either terms legal effect, 
for although negotiable delivery, yet 
until the blank filled seems that 
holder can sue upon and collect it, 
upon bearer instrument, but must first 
fill the blank with his 

Such check, therefore, incom- 
plete instrument, payable the order 
some future to-be-inserted payee, and 
negotiable delivery its incomplete 
form, with authority fill the holder’s 
name payee; but not payable until the 
instrument completed the exercise 
such authority. payment cannot 


enforced the courts against the 
until the payee blank filled up, then the 
drawee bank, which the drawer’s pay- 
ing agent, within its legal rights 
fusing payment until the instrument 
completed. 

For practical answer, therefore, the 
propounded, the proper 
course for the drawee bank pursue— 
whether pay, protest, return for cor- 
rection: 

the check for any considerable 
amount, and the drawer can communi- 
cated with, his instructions should ob- 
tained; but inaccessible, don’t pay, 
case might arise where would repudi- 
ate the payment, and the bank, not being 
purchaser for value, would have au- 
thority fill the blank and complete 
the instrument, which would 
sary preliminary holding the drawer 
liable thereon; nor could the bank charge 
the drawer with the amount, the in- 
complete check would not, think, 
valid voucher, not furnishing any author- 
ity the bank pay holder with- 
out its first being completed. But the 
check was for trifling amount, the bank 
might pay and charge the 
drawer’s account, matter conveni- 
ence and obviate ‘‘much ado about 
nothing,” and the charge would probably 
acquiesced in, ninety-nine cases out 
hundred. 

protest, case the bank does 
not pay. not think protest 
would necessary. True, those whose 
hands the check passed through indorsed 
it, but are they indorsers? Title, 
think, passed delivery. The last 
holder, collect it, must fill his name 
and recover payee, though with the 
rights bona fide holder delivery, 
free from equities. Rather anomalous 
kind instrument. 

The correct procedure, think, the 
bank not paying, would return 
for correction. Then, with the name 
the payee filled in, the check would 
completed instrument, payable the 
bank the regular way. 


Ce 
ci 


